ZBA Minutes

ZONI NG BOARD OF ADJUSTMENT PUBLI C HEARI NG AND MEETI NG
August 9, 2005

A public hearing of the Zoning Board of Adjustnent was held on
Tuesday, August 9, 2005 at 6:30 p.m in the Auditoriumat Cty
Hal | .

Tom Jenki ns conducted the heari ng.

Menbers present were: Tom Jenkins, Chair
Sean Duffy, Vice Chair

Susan Dougl as, derk

Jeff Anderson

Al so present, Carter Fal k, Deputy Manager/ Zoni ng

M. Jenkins said in hearing tonight's cases the Board woul d be
| ooking for evidence on the follow ng points of |aw as
establ i shed under the Gty of Nashua Zoni ng Ordi nance and
enpowered to it under the State of New Hanpshire enabling

| egi sl ati on.

For variances in the ordinance the follow ng conditions nust be
met :

(1) A zoning restriction as applied to your property
interferes with reasonabl e use of the property, considering
t he uni que setting of the property in its environnent; (2)
no fair and substantial relationship exists between the
general purposes of the zoning ordinance and the specific
restriction on the property; and (3) the variance woul d not
injure the public or private rights of others.

(2) The spirit and intent of the ordi nance nust not be
broken by granting the variance.

(3) Ganting the variance will not adversely affect other
property in the district.
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(4) Ganting the variance nust be of benefit to the general
public and not solely the individual.

(5 Not to grant the variance would result in an injustice.

For special exceptions designated by the ordi nance, the
foll ow ng nust be net:

(1) The use requested nust be listed in the Table of Use
Regul ati ons as a special exception in the district for which
the application is nmade or is an existing non-conformng use
for which a request to expand is being in accordance wth
Subchapter 13 of the Nashua Revi sed O di nances.

(2) The requested use will not create undue traffic
congestion or unduly inpair pedestrian safety.

(3) The requested use will not overload any public water,
drai nage or sewer system or any other nunicipal systemto
such an extent that the requested use or any devel oped use
in the imediate area or in any other area of the City wll
be unduly subjected to hazards affecting health, safety, or
t he general welfare.

(4) Any special regulations for the use set forth in other
sections of the zoning ordinance are fulfill ed.

(5 The requested use will not inpair the integrity or
character of the district or adjoining zones nor be
detrinmental to the health, norals or welfare of the
resi dents of Nashua.

He said the order of receiving testinony will be in the
follow ng manner: Testinony wll be heard fromthe applicant
seeking the adjustnent. The applicant will have fifteen m nutes

to address the five points of |aw just described. The Board
wi Il not consider in their decision any information which does
not address those points.
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The timng light on display will shine green until there is one
m nute remai ning at which tine the anber light will cone on.
When the light turns red, the speaker nust stop testifying. The
Board may then ask questions of the applicant.

After the presentation the Board wll then take testinony from
those in favor of the application and then fromthose in
opposi tion.

He said each speaker wll be allowed five mnutes to address the
Board. The timng light will show a green light until one
mnute is remaining. The anber light will be on during the | ast
m nute and the speaker nust stop when the light turns red.

He sai d speakers are asked to confine their coments only to the
new points of information or may sinply state that they agree

Wi th the previous speaker. Speakers will conme forward to the

m crophone and state their nane and address for the record. All
testinony given this evening is understood to be given under
oath as in a court of |aw

At the end of all testinony in opposition, the applicant wll
have five mnutes to address any points raised in opposition.
After this testinony one (only one) person fromthose in
opposition will be given five mnutes to address the applicant’s
rebuttal. No new testinony may be given and only soneone who
spoke in opposition may provide rebuttal testinony.

He said should the applicant or any of the public in opposition
feel an unjust or unlawful decision was nade may request a
rehearing of the Board within 30 days of the decision. Contact
the O fice of Zoning for further details about the process. |If
any person or party is not granted a rehearing or still feels
that an unjust or unlawful decision has been rendered by the
Board you nay appeal the case to the New Hanpshire Superi or
Court .

M. Jenki ns advi sed the audi ence that a full Board was not

present tonight. A full Board would consist of five nenbers and
only four nenbers are present. He said in addition to this, he
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woul d be recusing hinself fromhearing Case #1, Case #2, and
Case #3, leaving three nenbers to vote on these cases. He said
M. Duffy would chair for these three cases.

Post poned to 8/ 23/ 05

8. Sam Katz (Omer) 7-7C Pai ge Avenue (Sheet 45 Lot 257)
requesting variance for mninum| ot area, 14,000 square feet
requi red, 9,484 square feet proposed, to maintain four

dwel ling units on one | ot after proposed subdivision of one
lot into two lots. RC Zone.

Post poned to 8/ 23/05

10. Sam Katz (Omer) Mrrello Ganite Properties, LLC
(Applicant) 36 Ganite Street (Sheet 44 Lot 37) requesting
the follow ng variances: 1) lot frontage, 50 feet required,
40 feet proposed, and 2) | ot depth, 80 feet required, 73
feet proposed — both requests to subdivide one ot into two
| ots. RB Zone.

Atty. Hollis said he is representing both Case #8 & #10 and he
I s asking for a postponenent of these cases to 8/23/05.

1. Therese G Trottier (Omer) R chard C. Rai sanen
(Applicant) L QGakl and Avenue (Sheet 126 Lots 59-65)
requesting the follow ng variances: 1) mninmumlot frontage,
60 feet required, 0O feet proposed; and 2) mninum |l ot w dth,
75 feet required — O feet proposed. RA Zone. [ REHEARI NG

Atty. Brad Westgate, Wner & Bennett, 111 Concord Street,
Nashua. Atty. Westgate said this is an application that was
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granted a rehearing. The variance is fromthe frontage
requirenents and ot wwdth requirenents in the ordi nance. He
referred to the three plans that were posted for display. He
said at the lower right is Plan 517 recorded with the H Il sboro
County Registry of Deeds, recorded on 8/27/23. It is the plan
that created the lots. He said above that plan is a detail ed
plan and profile prepared by Maynard & Paquette depicting the
proposed | ayout of this proposed single-famly dwelling.

Atty. Westgate said in April of this year, M. Falk, the Zoning
Adm ni strator made an admi nistrative determ nation that buil ding
permt for a single-famly honme could not be issued unless a
vari ance was granted. That decision was upheld and the Zoni ng
Board uphel d that decision, effectively putting themin the
variance posture. He said their case tonight is effectively the
sane as what was presented on April 12.

He said the mnimumlot size in a RA D strict is 7500 square
feet. The mninmum frontage requirenent is 60" and the m ni nrum
wdth requirenent is 75 . He said M. Falk determ ned that even
t hough the property is on what is called a paper street (Cakland
Avenue), he determ ned that because it didn't have frontage on a
City accepted street, it didn’t have the requisite frontage in

t he ordi nance.

Atty. Westgate said the access to this property would be off of
Catherine Street by way of a driveway shown on the plan drawn up
by Maynard & Paquette. A single-famly dwelling would be
constructed. He said the lot has 17,500 square feet - a little
nore than two tines the lot mninmumin the RA Zone. It has 175
of frontage on Qakl and Avenue.

He said the zoni ng ordi nance and New Hanpshire case | aw protect

| ots that are established on a pre-existing subdivision, so

call ed non-conformng lots, fromchanges in zoning. He said
under Section 16-302 of the zoning ordi nance, lots that are non-
conformng are protected and allowed to be devel oped if they can
nmeet the setback requirenents of the present zoning

arrangenent. In this case thereis alot that is far greater
than the mnimumlot size and nore than adequate to neet the
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set back requirenents. He said this is the type of |ot that
Section 16-302 of the ordi nance was designed to protect. The
typical | ot covered by this section is one that has 20, 30 or
40" of frontage, for exanple, on a Cty accepted street and is
often small in lot size. Wat’'s mssing in this case is the
Cty accepted street, but this is handled easily by way of the
driveway access, which is not an unusual circunstance.

He said the layout of this property on the original subdivision
Plan 517 from 1923 fromthe Registry of Deeds created a nunber
of lots typically 25 X100' in size. Because of the age of the
subdi vi sion, these |ots are what are known as vested - sane

equi val ent as Section 16-302 - to protect non-conformng |ots.
When you have a street systemthat’'s created on a recorded pl an
you, the | ot owner, have the benefit of the use of that street
system even if the streets aren’t all fully established.

O herw se, people would have bought lots without any ability for
access.

He said you could use the paper street for access. This is a
paper street in the sense that it was never built and the tine
frame for the City to accept it has passed. This has no bearing
on people’ s private right to access and use that street to get
to the properties that they purchased. All the lots that front
on QCakl and have the right of a private access or the ability to
access their property through the paper street. It’s the
obligation of the party who wants to access it to build the
driveway or neans of access to get to that particular lot. They
must al so provide the typical utilities for the purpose for
which this plan is laid out - residential use.

He said that before the neeting he submtted a nenorandum t hat
details these concepts at greater | ength and he hopes the Board
has an opportunity to reviewit to fill in the background of
what he’s descri bed.

Atty. Westford said they are required to prove there is a

har dshi p under the “Boccia” case since this is a dinensional
variance. He said in this case the variance is necessary to
all ow the proposed use. The proposed use is a single-famly
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dwelling. It’s the least intensive use possible for this |and.
The land is | arge enough to accomopdate two single-famly

dwel lings or one, plus a duplex, if a special exception were
granted or subdivision approval was granted. Wthout the
variance, no use can be nmade. The special conditions are the
fact that it’'s |located off a paper street wwth no frontage on a
Cty-accepted road and M. Fal k has nmade an administrative
determ nation that w thout the variance no building permt, or
effectively, no reasonabl e use can be nade.

He said in the nenorandum he had prepared, he details how the

ot her properties on QCakland Avenue that have frontage on Cakl and
Avenue are categorically different than this particul ar

property. This is because they have been nerged by ordi nance or
by affirmative act of the property owners. This is a distinct
property and not the sane as the others.

He said a building permt couldn’'t be achieved by any ot her
reasonabl y feasi bl e neans because of the adm nistrative
decision. There is no other route for themto take other than
t he variance route.

Atty. Westgate said single-famly hones are a permtted use in
this zone. It is wthin the spirit and intent of the

ordi nance. The lot size is nuch larger than the m ni nrum | ot
size required in the zone. It is also larger than a nunber of
the abutting parcels or neighboring parcels that are already
developed. It wll need a driveway to get to it, but there are
properties on East Dunstable Road that al so have driveways.
There are 100" driveways wthin a stone’s throw fromthis site.

He said a single-famly hone in a residential area; property
devel oped, of a good quality, and at |east equal to the existing
nei ghbor hood can’t adversely inpact property values. He said
their appraiser, Robert Braml ey, submtted a letter to this
affect in April and resubmtted this evening.

He said permtting a reasonable and permtted use of the
property in this zone is not contrary to the public interest.
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He said substantial justice is served when all these factors are
put together.

M. Duffy said he didn’t see any 7,500 square foot lots in the
nei ghborhood. He |listed sone of the lots, which were 10, 000
square feet, sone with a little nore and one | ot on East

Dunst abl e Road with 41, 065 square feet. He didn’t find any

| ots that conplied with the 1923 | ot system He asked Atty.
Westgate if he knew of any that were 7,500 square feet in this
ar ea.

Atty. Westgate said the 1923 map essentially shows 25 X100’

| ots. Sonme are a little deeper. They have all been conbi ned,
whether it was two, three, etc. to create the lots that are seen
today. A lot that is 25 X100 is not big enough to do anything
Wit h.

He said attached to the nmenorandumthat he submtted is a
colored map. He said their property is the one that is

hi ghlighted in yellow. The abutting properties are highlighted
i n pink or orange. He pointed out two on Catherine Street and
said they are basically four of the 25 X100' |ots and they are
10, 000 square feet. He said the ones on Lawndale are basically
on the order of 10,000 square feet. He said Ms. Lizzie's
property is larger than the property that is under discussion.
He said when he “eyeballs” the QS map it | ooks |ike there are a
coupl e of properties on East Dunstable Road that may be close to
or in the 7,500 square foot range. He pointed these out to the
Boar d.

M. Duffy asked the driveway |length from Catherine Street. He
said it looks like it is 175.9".

Atty. Westgate asked Richard Maynard if this is in the right
bal | park and M. Maynard could be heard to say “yes”.

M. Duffy asked if this is in the right location. He said the

paper street is divided in half... He asked if they would be
| nposing to Lot 8 on Catherine Street.
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Atty. Westgate said “yes to the question about the driveway
being in the right location. He said the paper street is 40" in
W dth as established by the 1923 plan. He said the driveway
they are proposing is essentially on the path of the paper
street closer to their lot, their half. He said he believes
there is going to have to be sone grading done to accommobdat e
the driveway on the their half.

M. Duffy asked about the sewer and easenents.

Atty. Westgate said M. Maynard woul d get into the sewer and
dr ai nage descri ption.

M. Duffy asked if the applicant is willing to stipulate one
single-famly hone on 17,500 square foot lot. He also asked why
t he house was positioned to the right side of the lot instead of
to the dead center of the [ot. He said the inference is that
there is intent to continue the private driveway.

Atty. Westgate said he would defer to M. Maynard.

M. Duffy asked said he didn't see any driveways in the area
greater than 50° to 60’ | ong.

Atty. Westgate said there appear to be driveways of 100 + or
t hereabouts on East Dunstable Road - Lot 207 and Lot 74. He
said there are al so nunerous driveways in the city with that
type of length as well.

M. Anderson asked if they had reviewed the configuration of the
driveway with the Fire Departnent.

Atty. Westgate said he would have M. Maynard answer this
guesti on.

SPEAKI NG | N FAVOR
R chard Maynard, Professional Engi neer, Maynard & Paquette. M.

Maynard said there are 16 lots wthin the bl ock on either side.
Al but a couple of themare larger. Al the rest are simlar

file://ll/Wwwlive/nashua_www/Planning/ZoningBoard/Minutes/2005/080905.htm (9 of 74)12/28/2005 3:44:08 AM



ZBA Minutes

or smaller in size than their 17,500 square foot |ot.

He said the plan on display was developed is in response to sone
of the questions that have cone up fromtine to tine. The |ower

part of the plan shows the driveway profile. It shows a |evel
area as you approach Catherine Street and a | evel area in front
of the hone. It shows a 5% grade for the driveway. This is a

fairly noderate slope. There are no particular regulations for
driveways in the Gty of Nashua, but if you go to roadway

consi derations, they can have a public road grade as great as
10%in the Cty.

He said the driveway is 12° wide on the westerly half of the
paper street. He said the Fire Departnent does not particularly
review driveways, however they |like to have 12° of what the Fire
Departnent calls hardened surface.

He said there is no particular reason the house is shown to one
side of the lot. It can fit in the mddle or to the other side
of the lot just as well. He said he wasn’t sure what the Chair
was tal ki ng about concerning the extension of the driveway.
There is a little turn-around is in case sonebody wants to back
out or if sonebody is going to plow snowinto the area. This is
a private driveway and it is the honeowner’s responsibility to
renove the snow.

He said water and public sewer are available in Catherine Street
and woul d be brought to the site. There are no problens with
sewer capacity for sewer service.

M. Mynard pointed out the grade of the lot. He said it runs
from176 in the mddle of the driveway and runs down to an

el evation of 160 on the neighboring lot. He said they are
proposing a gentle grade to the front of the house. There wl|l
be a wal k out basenent, which gives a difference in elevation of
approximately nine vertical feet. There will be a level area in
the rear, which will be created by a 4 wall. They could | eave
it sloping down, but it will be better to have a back yard with
a4 wall.
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He said this is the high point in this particular area of the
nei ghbor hood. Drainage radiates off in all directions. They are
proposi ng | eaching cisterns tied to the roof drain system which
rel eases water into the ground. There are also two | eaching
cisterns proposed at the bottom of the paper street, which can
handl e any runoff that m ght want to cone down. W¢th this
systemthere will be less runoff than exists today.

He said behind the wall there wll be a substantial anount of
stone which will also act as a | eaching area and sl ow down any
of the runoff that wants to cone down that particular slope and
release it slowy over tine. This benefits the subject property
as well as the abutting property owners.

M. Maynard said there had been sone di scussion about putting a
Cty road into the site. A Cty road would serve no particul ar
purpose here. It is nmuch nore pavenent. The City would have to
maintain it. Wth nore pavenent there is nore runoff, nore
public drains, and other negative consequences. They are
proposing a private driveway to serve one hone. It is not
particularly unusual. He said behind them on East Dunstable
Road there are two properties with driveways that are 150’

long. He said on Main Street there are driveways that are as
much as 200’ | ong.

M. Maynard said this particular matter is not nuch different

t han several previous simlar requests the Board has reviewed in
the past - Brigham Street, Warsaw Ave., Boylston Ave, Verdun
Street, etc. - many of which had | onger access ways.

He said there were questions about energency access for
ambul ances. He said it's a 12' driveway with a 5% grade. It is
nore than adequat e.

He said as far as trash renoval is concerned, they are obligated
to put the barrels out to the public street. The Gty doesn’'t
cone up to the house to collect any barrels.

He said there were questions about there being adequate site
di stance up and down the street. He said there is nothing
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obscuring site distance. It is well over two hundred feet.

Ms. Duffy asked about a vegetative buffer between this
particul ar piece of property and the one next to it on Catherine
Street.

M. Mynard asked if it is Lot 55 and got an affirmative answer.
He said other than what m ght be in the setback and renenbering
that this is a single-famly residential use, there hasn't been
anyt hi ng proposed ot her than for anybody el se building a single-
famly honme. He said if sonebody wants a 10° or 20 treed buffer
on the side where the house is proposed, that is possible.

M. Duffy said that putting the house to the center of the
property in nost |ocations avoids the appearance that sonebody
wants to drop anot her house next to it as sone future date.

M. Maynard said all they are asking for is a single-famly hone.

M. Duffy asked M. Maynard if he is aware of any paper streets
t hat had been developed in the last thirty years.

M. Mynard said he isn't aware of this.

M. Anderson asked what the view of the 4 concrete wall woul d
| ook i ke to the two houses on Lawndal e.

M. Maynard said it’s going to be an architectural block walls -
4' tall. He said it’s no different than anybody’s wall on
anybody’ s property.

M. Anderson asked what the elevation difference is to the
nei ghbor’ s yards.

M. Mynard said they are 2° - 3 |ower than the base of the

wall so the top nay be 6°. He said the wall is not right on the
property line. |It’'s set in on the property about 10 - 12'. He
sai d they have spoken to one of the neighbors and this will help

alittle with his runoff problem
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SPEAKI NG | N OPPQCsI Tl ON

Atty. Steven Frasca, 2 Auburn Street, Nashua, NH Atty. Frasca
presented sone exhibits to the Board. He said he is appearing

on behalf of the John Koutsos Revocable Trust. |t owns part of
Lot 42, Lot 43, 44, 45, 46 & 47 on Qakl and Avenue.

He said CGakl and Avenue was dedi cated on the plan, but was never
opened for public travel. It was automatically rel eased and

di scharged in 1943. |In January 2005 the City sent letters to
the abutters informng themthat the Cty had changed their map
to reflect the elimnation of Qakland Avenue, revised their tax
bills and taxed the abutters on the portion that they now
owned. He said the applicant seeks to assert an easenent over
the property of the abutters for the purposes of ingress/egress,
wat er, sewer, power, and other utilities.

He said they recognize the right of Ms. Trottier and the
applicant to develop the property. They object to the nethod
that is being proposed, which is a 175 right-of-way. He said a
better way to do this would be to construct QGakland Avenue as
was i ntended in accordance wth Plan 517.

Atty. Frasca referred to Exhibit 1. He said it depicts as nmany
as six lots that could be devel oped on Cakl and Avenue, incl udi ng
two potential |ots by the applicant devel oping those | ots by
right-of-way. He said M. & Ms. Koutsos have the ability to
devel op as many as three lots and Ms. Lizzie, who owns Lot 120,
has the ability to develop a lot of her own. They will be in
the sane position as the applicant is in today asking for a
variance to allow the devel opnent of their lot wwth no frontage
on an accepted Gty street and developing it by use of right-of-
way or inplied easenent. He said they believe this is poor

pl anni ng.

He said Exhibit 2 depicts OGakland Avenue as it was constructed
and intended in accordance with Plan 517. The abutters and the
nei ghbor hood have signed a petition agreeing to assent to the
construction of QGakland Avenue in accordance with the plan.
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He said they would Iike the Board to consider the inpact on the
abutters including M. & Ms. Koutsos, M. & Ms. Lizzie and the
precedent the Board wll set if they grant the variance. He
said they would all be comng to the Board seeking a vari ance of
their owmn for lots that they own and they wll expect the sane
treat ment.

He said practically speaking there is no difference between the
| ots owned by the other abutters, including “Lizzie” and
“Koutsos” and Ms. Trottier’'s, except for the topography. The
t opography of the [ots owned by Ms. Trottier is much worse for
devel opnent than the lots owned by the other abutters.

He said Ms. Trottier has painted herself into a corner. She
purchased the lots in 1969, including Lots 59-65. She sold off
the lots, which would have all owed her to have access to
Lawndal e Avenue, and now she finds herself on a paper street

t hat has been di sconti nued.

Atty. Frasca said the applicant has to show that the variance
woul d not be contrary to the public interest. He asked what
public interest is served by devel oping these lots by right-of-
way. He asked if a public street would better serve the public
| nt erest because there would be better avail abl e snow renoval
and trash renoval as well as energency vehicles and fire
vehi cl es being available via a public street.

He said there is nothing special and uni que about this property.
There are as many as four other lots in the sane position. The
second itemon the agenda tonight is a simlar situation on a
street that is right next door. There are properties all over
the Gty in the sane situation. The one thing different about
Cakl and Avenue is that there are as many as five or six lots,

It isnt a street that has only one extra | ot.

He asked how the variance is consistent with the spirit of the
ordi nance. The spirit of the ordinance is to require that

devel opnent be done in accordance wwth the Gty s plans and that
Is to have frontage on accepted City streets.
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He said the variance would di m nish the surroundi ng property
values. There are appraisals that they have provided, one from
Ri chard Donovan and one from Lance Goodman. These show that the
property values will be dimnished if the devel opnent is done by
ri ght-of-way as opposed to City Street.

He said he doesn’t believe substantial justice wll be done by
all ow ng the applicant to use other people s property to devel op
hi s own.

Atty. Frasca asked the Board to consider whether or not this
devel opnent and other |lots that may follow in the nmanner
proposed create issues wth regard to snow renoval and trash
renoval. He asked how the | ot owners woul d regul ate thensel ves
in their access to the private right-of-way. He asked if the
Board woul d be creating a private community with a potential for
as many as six lots and what precedent they would be setting if
t hey grant the variance.

He said the applicant fails to neet the criteria set forth in
“Boccia” and the five requirenents necessary for a variance. He
asked the Board to deny the request.

M. Anderson asked if building a road nake it an accepted Cty
street.

Atty. Frasca said it would have to be an accepted Gty street.
It is possible and an alternative to the right-of-way that is
bei ng proposed.

M. Duffy asked if the other owners of the five or six other
| ots are in any kind of agreenent to share the cost of
constructing the street.

Atty. Frasca said he doesn’t speak for themall. He speaks for
one of the owners and they are willing to help share the cost.

Atty. Paul Alfano, Alfano, Baroff, & Kasten, Bedford. Atty.
Al fano said he is appearing on behalf of Shirley Craft, 8
Catherine Street. He said it’s over her land that the
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applicant’s proposed driveway wll run.

He said one of the things that Atty. Wstgate tal ked about was
t he concept of vested rights, Section 16-302 of the zoning
ordi nance as well as the “Mrganstern” and the “Henry” cases.
He said he didn't think either one of those is relevant to the
applicant satisfying the five criteria.

He said the concept of the |ot size which has been nentioned a
fewtines is a red herring. The lot could be twce as big as it
Is. The issue is the access. Section 16-302 of the ordinance
deals wth dinensional issues only. To argue that Section 16-
302 requires that a building permt be granted for this project
because the | ot may be grandfathered because of size, but |acks
frontage or access to a public street is a nmuch too broad

I nterpretation of that ordinance.

He said the “Mirganstern” and “Henry” cases are vested rights
cases, but the “Myrganstern” case dealt with a subdivision where
the road was a Cass 5 road. The public had rights to it. The
only issue was the size of the lots. He said the “Henry” case
was simlar. It didn't state specifically that it was a Cass 5
road, but in that case the | ots had been devel oped and there was
no i ssue with respect to access.

Atty. Alfano said this is not consistent wwth the spirit of the
ordinance. |In Section 16-161 it states the purposes for the
zoni ng ordi nance. He nentioned sone of them as foll ows:

1. Lessen congestion in the streets - He said there isn't
a whole | ot of congestion that woul d be caused by this

devel opnent, however the difference is orderly versus
haphazard devel opnent. He said when this was first laid out
al nrost a hundred years ago this was an orderly subdi vi sion.
It's conpletely different today. Sone of it is the doing of
t he owner herself. She reconfigured her |ots 30-35 years
ago.

2. To secure safety fromfires, panic, and other dangers -
He said the Board will hear evidence toni ght about sone of
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t he concerns the nei ghbors have about fire.

3. To prevent overcrowding of land - He said stuffing a
house on a back |l ot created by the applicant wth nothing
nore than, at best, an inplied access right - is

over crowdi ng | and.

4. To avoi d undue concentration of population - He said
this is the sanme thing. Stuffing a house on a back lot with
i nplied access rights is counter to the ordinance. That’s
why there are sections of the ordinance that require
easenents for utilities that require frontage.

5. To conserve the value of buildings - He said the Board
wi Il hear testinony on this.

6. To encourage the nost appropriate use of | and
t hroughout the City - He said that’'s not what this is.

Atty. Alfano said Section 16-23 has not been satisfied. He
sai d assum ng the applicant shows denial of the permt would
entail practical difficulty or unnecessary hardship, they have
to show that issuance of the permt would not tend to distort
the official map. He said this does distort the official map.
Thi s was a subdivision that showed Oakl and Avenue. This is now
gone and they are proposing a driveway onto Catherine Street.

He said to himthis is the definition of a distortion.

He said they al so have to show that issuance of the permt would
not increase the difficulty of carrying out the Master Pl an.

The Master Plan says one of the recommendations is to protect

t he character of existing nei ghborhoods through zoning

regul ation and enforcenent. He said they are just trying to
charge right through the zoning ordinance. He said this is not
what the zoning ordi nance was intended to permt.

He said assum ng they get over these hurdles, the applicant nust
prove that the property will not yield a reasonable return or
that granting the permt is required by considerations of
justice and equity.
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M. Duffy asked Atty. Alfano if he or his client |ooked at this
with regard to topography problens or drai nage issues.

Atty. Alfano said that the issues he addressed were legal in
nature, but there are people here tonight who will address those
| tens.

Roberta Hanks, 16 Paul Avenue. Ms. Hanks said she is Shirl ey
Crafts daughter. She said her nother is the primry abutter
living at 8 Catherine Street. She said her nother’s property
wi Il be affected on two sides.

She said that her inpression is that the Zoning Board of

Adj ust ment nmakes their decisions on only tangible information

t hat can be neasured by such things as setbacks, frontage and
property val ues. The Board doesn’'t |look at are the quality of
life issues. Quality does seemto be a priority in the Master
Plan of Nashua. It is nentioned three tines in the first two
lines of its introduction. She said she understood that the
Master Plan is not the law, but the plan does recomend that all
deci si on- maki ng bodies of the City consult it.

Ms. Hanks said granting this variance woul d adversely affect

ot her property in the nei ghborhood. She said from her
observation it seens |like the Board judges adversity by relying
on the property values. She said in her opinion it doesn't take
an appraiser to tell her that having soneone’s driveway running
down the side of her nother’'s property is going to detract from
the salability of her nother’s house.

She asked what affects the construction vehicles wll have on
her nother’'s property as they lunber up the incline of the
property and bull doze through her Iand. She has a fence and
mat ure | andscapi ng. She asked about the erosion that woul d be
caused by runoff fromthe driveway, uprooting the tall trees
that line the edges of her property. None of this seens to be
sonething that is going to enhance her nother’s property.

She said the nei ghbors across the street will have to deal with
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runoff fromthe driveway. The nei ghbors bel ow the construction
wll have to deal with erosion and drai nage issues. This

nei ghbor hood has been plagued wth themall along. She said
when her parents noved into the nei ghborhood in 1972 they had to
have a retaining wall built to prevent runoff to the Rodriguez’'s
yard. The area behind the I and was a sandpit. This is the area
that Ms. Trottier owns now and at that tine. She said people
who grew up and played in that area say it was a dunping ground
for building materials fromthe other houses, not a firmfooting
for a foundati on.

She said she understands that buil ding practices have changed
and that the engineer has indicated that the drainage issues
w Il be managed. She said she didn't expect any | ong-standi ng

| ssues to be solved, but they can’t convince her that this house
won't affect the existing problens.

She said granting this variance will only benefit Ms. Trottier

and M. Raisanen. She said they will make their noney and then
wal k away fromthe problens they have created and go on to a
nore profitable venture. The nei ghborhood will be left with the

probl ens they have created. Also, she said, her nother won't
benefit from paying taxes on |and that soneone el se is using.

Ms. Hanks said the people who buy this house are also part of

t he general public. Aside fromhaving a roof over their heads
they will be saddled with the responsibility of dealing with
future problens that their hone and ot wll have on the
surrounding lots. She said she didn’'t think they wll consider a
future of law suits through danages to abutting properties a
benefit.

She said according to the Nashua Cty ordi nance, Section 19-31,
no underground utility service shall be installed in publicly or
privately owned | and until an easenent has been secured fromthe
owner of the land. She said the street is gone and this
property is considered by the Gty Tax Collector part of her

not her’s yard. She said no one has approached her nother
regardi ng such as easenent and they will be hard pressed to get
one. She said she’s sure the utility conpany won't take the
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contractor’s word that it’s okay to dig up her nother’s land for
t he benefit of soneone else. They won’t want the liability.

She said the Board should consider the precedent that they wll
be setting if they grant this variance. She said there are nany
ot her paper streets in Nashua, many of which are in ol der

est abl i shed nei ghborhoods. This decision just isn’t about one
driveway and one house. She said there are nmany people in
simlar situations that have a vested interest in this case and
are just waiting in the wings for the Board' s decision. The
deci sion the Board nakes tonight will affect what Nashua's
Master Plan calls “the long termcharacter of the Gty of
Nashua.”

M. Anderson said there has been testinony that the abutters are
opposed to a driveway, but not a street. He said based on Ms.
Hank’s testinony she is opposed to this either way.

Ms. Hanks said personally she is opposed to both. She lives
four blocks away fromthis. She said her |awer spoke on behalf
of her nother.

Ruth Lyons, 6 Catherine Street. Ms. Lyons said she has lived
here for over twenty-two years. She said they all know about
the letter fromthe Cty of Nashua and the paper street given
back to the abutters. |In the last line it states that an
adjustnment will be made in the July 2005 tax bills for the
addi ti onal property.

She said that peopl e have probably seen pink flam ngos on front
| awns, not because they chose to put themthere, but because

t hese Nashua residents wanted to show their support for the

nei ghbor’ s opposition to the proposed driveway on Catherine
Street. She said the interest and response received has been a
| oud and cl ear nessage fromthe people.

Ms. Lyons said additional nailboxes and trash receptacles that

wll now be in front of their hones rather than the proposed
hone will affect the aesthetics of Catherine Street.
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She said runoff fromthe driveway wll add to an al ready

exi sting drainage problem She said visitors to this hone wll
be parking on Catherine Street. She said it isn't fair to
burden their honmes with disruptions froma house that is not on
their street and doesn’'t even have a street of it’'s own.

She said as the mature character of the surroundings is altered,
t he proposed driveway wll dimnish the property values. She
nmentioned the catastrophic travesty at Kinsley Street where
seven condom ni uns were squeezed into a residential back yard.
The Zoni ng Board of Adjustnent approved it.

She said the zoning ordi nance requires that hones have accepted
street frontage. These rules have a purpose. This variance, if
granted, defeats the intent of the ordinance. She asked the
Board not to nake a decision that would destroy their

nei ghbor hood.

She said contractors and | andowners have rights, however, the
rights of residents in long ...

Tape change

She asked if anyone has | ooked at the big picture. There are
many paper streets in Nashua. She said as one of the abutters
to the proposed driveway, she is deeply opposed to all ow ng
access to the owner’s self-inposed | andl ocked property by way of
Shirley Craft’s or her (Ms. Lyon's) property. She asked the
Board to deny the request.

Paul Johnson, 44 Browni ng Avenue. M. Johnson said just under a
hundred years ago when this subdivision was laid out their
forefathers had the commpbn sense to know that a street was
necessary to serve the nei ghborhood - a street that was up to
the standards of the City of Nashua. He said they would be

I ncredul ous to see what’' s happened to common sense in the years
si nce then.

He said experience tells us that eventually open | and in Nashua
wi Il be developed, like it or not. It tells us that there's a
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right way and a wong way to do things. 1In this case, the wong
way woul d be to allow piece neal devel opnent and one driveway
and then a few years |l ater another |ot and another driveway and
end up wwth a bad situation for the neighbors and their property
val ues.

He asked the Board to listen to the neighbors and deny their
request.

Frank Stoncius, 3 Oakland Avenue. M. Stoncius said he is
agai nst the driveway and wants the applicant to build a street.

Em|l E. Vernette, 457 South Main Street, Nashua. M. Vernette
said he has been a native of Nashua since 1930. He said he's
seen all the devel opnents and has seen what has happened.

He said Dick (R chard Raisanen) is a fine builder and
contractor. He devel oped where his daughter |ives on Lojko
Drive. However, he would like to see a street built in this
case, not a driveway.

Paul Gerstner, 9 Catherine Street. M. Cerstner said he and
his wife are opposed to using a driveway. He said they favor
construction of a street. He said they are worried about

runoff. He said Catherine Street starts on a hill from East

Dunst abl e Road and they get plenty of water runoff right from
East Dunstable Road. Every rainstormthey have, there's al nost a
brook runni ng down on one side. He said this driveway will add
a flow of water ninety degrees fromthat and they are worri ed
about that reaching their property, which is across the street.

He asked the Board to deny this request.

Di ane Urquhart, 2 Ferson Street. Ms. Urquhart said she is
asking the Board to listen to the neighbors and the abutters and
friends and people who have been left with decisions of the
Zoni ng Board of Adjustnent and Pl anni ng Boards.

She said Nashua has changed. It seens |ike a tug of war between
t he appreciation of aesthetics and the econom cs of construction.

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/080905.htm (22 of 74)12/28/2005 3:44:08 AM



ZBA Minutes

She said over the past three years the Zoning Board seens to
have voted inconsistently. She said if you read the m nutes
t hey can see what she is tal king about. Sone variances and
speci al exceptions....

M. Duffy interrupted and advised Ms. Urquhart if she would
address the points about this case it would be nore hel pful.

Sonme di scussi on ensued.

Ms. Urquhart said sone variances and speci al exceptions were
passed and sone within the sane concepts are not. She asked if
it matters what zone you live in and whether the Board |istens
to the neighbors or do they listen to the | awers and engi neers
who conme and go after they get what they want and the nei ghbors
are stuck with the decisions to support the devel opers. She
sai d she has spoken to other Zoning Board of Adjustnent nenbers
fromother towns and they are astounded at how Nashua passes

t hese requests.

She said the last tinme she was here for 189 Kinsley Street
soneone on the Board was quoted as saying the surroundi ng areas
are changing....so in other words its okay to pass it. She said
the Board is the one allow ng the change. It seens |like the
majority of the Board can’'t say “no.”

She said she is present tonight to support the neighbors on East
Dunst abl e Road and Catherine Street for all the reasons stated
by the nei ghbors.

She asked that the Board nmake the right decision. She asked the
Board to take a | ook at how the Board's decisions affect the
quality of life for all the citizens of Nashua. She asked that
they not dimnish the property values as theirs has been in her
nei ghbor hood.

She said she is not opposed to devel opnent, but they need to
stay within the character of the surroundi ngs and zones.
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Mke Siciliano, 95 Taylor Street, Nashua. M. Siciliano said he
has been a native of Nashua for 41 years. He said he is
supporting the neighbors and citizens who oppose the proposed
Gakl and Avenue devel opnent.

He said properly planned devel opnents that are tastefully

conpl eted and adhere to all State and |ocal |egal guidelines are
a benefit to the Gty of Nashua and its nei ghborhoods. These
non- conform ng, special exception type of devel opnents are
having a major inpact to the nost nodest nei ghborhoods

t hroughout the Cty. Neighborhoods in CGown H ||, along Lake
Street, Kinsley Street, West Hollis Street, and even sone
sections in the historic north end are feeling the inpact of
over -devel opnent, resulting in over-crowding, traffic concerns,
and life/safety issues that these projects create. He said, in
contrast, this sane type of devel opnent does not deliver these
concerns to nore affluent, wealthy nei ghborhoods such as Adella
Drive, Bowers Pond, Crestwood Lane, G| boa Drive, (and others).
They do not feel this inpact because aggressi ve devel opers are
not seeking opportunity there. The real estate speculators are
focusing on the older, nore nodest |ower incone nei ghborhoods in
the City where the citizens sonetines cannot oppose or have

m ni mal resources to defend their nei ghborhood s concerns.

He said it is his belief, and that of many people, that if the
Zoni ng Board of Adjustnent grants approval to this particular
project the Board will be sending a crystal clear nessage to the
citizens of all Nashua nei ghborhoods that the Zoni ng Board of

Adj ust nent does not necessarily care or share the sane concerns
as the people of Nashua.

M. Siciliano said as nore and nore paper roads, back |ot, and
non-conform ng | ot devel opnents are proposed and presented to

t he Zoni ng Board and receive approval, he believes they will be
I nt ensi ve opposition by the nei ghborhoods that are inpacted. He
said the current sentinent of opposition has been initiated by

t he past decisions of the Zoning Board of Adjustnent.

He said he is asking this Zoning Board of Adjustnent and future
Board nenbers to really review the Gty s nei ghborhoods and
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honestly consider and respect the harnony and quality of life
that the citizens enjoy before approving anot her non-conform ng
project. He said the Board' s decision tonight on this Cakl and
Avenue project wll set precedence as to how nuch opposition is
brought forth in the future.

Brian Fox, 7 Delta Drive. M. Fox asked what woul d happen if
this proposed house was on fire. Sonebody calls 911 and the
Fire Departnent requests the address. He asked what they woul d
give for an address. There’'s no way to know where the house is.

He said that M. Maynard said there are going to be cisterns and

roof drains. |If this were a City street the drai nage woul d be
mai ntai ned by the Gty of Nashua. This is going to be a private
ot with private drainage with nobody to maintain it. It’'s a

very wooded area and in the fall the leaves will plug the
gutters. This is an approximte 2,000 square foot driveway and
approximately 1,000 square feet of roof, conmbining to 3,000
square feet of inpervious area. He said this shouldn’t happen.

Virginia Lizzie, 58 Lawndal e Avenue. Ms. Lizzie said she is
one of the abutters to the “Trottier” property. She said she
bought her property in 1971 from Ms. Trottier.

She said that there have al ways been sewer problens in this
area. Wien there are large rains the sewers back up in these
houses on a consistent basis. She said they all have to have
back val ves and shutoff valves. She said she has to have two
shutoff valves in her house - one for her washi ng machi ne and
one for her regul ar sewer.

She said at one tine the State of New Hanpshire put a noratorium
of no building in that area. She said if the Zoning Board is
inclined to grant the request the Zoning Board shoul d consi der
havi ng a septic system for the house and not have them connect
to City sewer. She said she has called the Gty many tines to
ask when they are going to have a two pipe system and she has

al ways been told “at sone point.”

She said she talked with an insurance man just the other day
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because they own a business in the Gty and he told her the Cty
has had tons of problens wth back ups and he has had nmany
clainms for the problem She said they all know that in the
inner Gty where they live there are sewer problens.

She said she hasn’t heard anythi ng about accommobdati ons for her

| and that abuts this |and. She said she doesn’t want her trees
cut dowmn. If her trees are cut she wants to be conpensated for
them She said if the Board is inclined to grant the request,
she would like to see sonething in witing that the applicant
has to stay a certain distance fromher |and, even though it may
be nore than what the Cty says it nust be. She said she wants
granite markers on where the house is going to be placed.

Ms. Lizzie said there are health issues when these sewers back
up. She said there is a gentlenen sitting in this roomthat

| ives on Lawndal e who had a health i ssue when his sewer backed
up. She said that if this is granted she wants to have a
stipulation that it be placed on a septic system and not add to
t he i nconveni ence of all the people in that area.

John Koutsos, 3 East Dunstable Road. M. Koutsos said at the
| ast neeting the applicant was not willing to go forward with
four nmenbers and tonight they are willing to go forward with
three nenbers. He wants this noted in the mnutes of the
meet i ng.

He said in February D ck Raisanen cane to see him he gave hima
plan. He pointed out Exhibit #4 which is right after the
petitions. He said the Board can see that there are two single-
fam |y hones or one duplex and that is what was presented to
him He said they sited the house on purpose so that they could
al so | eave roomfor a hone. He said he was told that after he
|ived there for three years he was going to build another house,
cross over the driveway and build that or build a duplex.

He said there is a potential for even higher density that six

single-fam |y hones because this is |ocated within a RA Zone,
which permts two-famly dwellings.
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M. Koutsos said there is no practical way to devel op six hones,
all claimng private sewer connections, private gas connections,
and private water connections on a 40" strip of land. That's
why there was a road built. The right they have and the
easenent that they need is called a road.

He said the rights of his |land are not being recognized. He
said he and his wfe have 25,000 square feet in lots on Cakl and
Avenue. He said his separate lot is not subject to Section 16-
302 of the zoning code. It was not in comon ownership with his
house on that date in 1976. He bought that lot in 1992. He
pointed out the ot in question. He said the other lots are
separate lots of record that have never been consolidated. He
receives one tax bill for them but he never filed for a |ot
consol i dati on.

He said fromall practical standpoints his land is far superior
to the “Trottier’s” land. H's land is beautiful flat land. He
said they graveled the “Trottier” |ot and that’s why there is
severe topography. It drops 20° over 100°. They renoved all
the gravel in order to create the lots that sit on Lawndal e
Avenue. The |ot was a wastel and and they couldn’t do anythi ng
wthit. Nowit’'s thirty-five years later. He asked if price
appreci ation nakes everything okay. He said its tinme to stick
wth what's right and wong. He said the problemw th non-
conform ng requests is that you have to be very creative when
you | ook at the abutting parcels around these requests.

He said if there is an inplied easenent, than it is for all the
| ot owners on Qakl and Avenue. It’s not an exclusive easenent
just for their lot. He said nobody is going to grant any
utility easenents. Nobody is running power |ines over anybody’s
land with an inplied easenent. |[It’s never been done.

He said if you | ook at 1C Verdun Street a subdivi sion was

al | oned and what they ended up with was a non-conform ng | ot on
a paper street, in violation of Section 16-302. He said the

Pl anni ng Board m nutes show that M. Maynard specifically said
he couldn’t run power |ines over anybody else’s | and because the
nei ghbor on the other side didn't want it on their 20 .
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M. Duffy said they have a certified comunication froma

| i censed apprai ser who indicated that there would be a potenti al
$100, 000 detrinment to his property. He said the property at 3
East Dunstable Road is valued at three quarters of a mllion
dol l ars and the assessed value of just the land is shown as
$97,700. He asked if they were just | ooking at that one piece
and not the other piece, Sheet 126 Lot 39.

M. Koutsos said he put a substantial renovation into his house
| ast year. He said the appraiser only | ooked at the one piece,
not Lot 39.

M. Duffy said the other communication from ?????? didn't | ook
like a certified appraisal.

M. Koutsos said it is nore of an opinion letter. He said it
isn"t a certified appraisal.

M. Duffy asked about a street built to Gty standards.

M. Koutsos said it can still be created. He said just because
a municipality has lost their right to develop the road after a
certain period of tinme doesn’'t nean the people can't step
forward and still apply to the City to have that done. It just
neans that the Gty lost it’s right to do it, but the people
claimng these private easenents still have the right to do
that. That’'s where sone people are getting confused. It isn’'t
the fact that the road can never be built.

M. Duffy asked M. Koutsos asked if there was any ot her use
t hat woul d be reasonably feasible.

M. Koutsos said he believes there is. He said in the packet
the Board will see that the applicant was offered $50, 000 for
the land. It is assessed at $24,200. The offer was rebuffed.

M. Duffy said the other appraised |land values are in the
$87, 000 - 92,000 range.

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/080905.htm (28 of 74)12/28/2005 3:44:08 AM



ZBA Minutes

M. Koutsos said there is a 75 X100 |ot on the corner of

CGakl and Avenue & Burnett Street. The land is assessed for
$80, 000 because it’s sitting on an approved street and it has
different rights.

M. Duffy said there is a letter dated July 28, 2005 from Li sa
St. Dennis in opposition because of issues with safety and
ener gency access i ssues.

SPEAKI NG | N OPPCSI TI ON - REBUTTAL

Atty. Westgate said they don't nmaintain that they have an
exclusive right of access over (Qakland Avenue. They have a
right in common with others who abut Oakland Avenue. [|f they
have an opportunity to build a driveway they recogni ze that they
don’'t even have the exclusive use of the driveway if others
want ed access. The sane applies to utility systens and

I nstal l ati ons.

He said there was sone tal k about Section 16-302 of the

ordi nance and what it neans. He said he brought it up for a
couple of reasons. First, it’s reflective of the concept of
protecting non-conformng lots - protecting lots in a vested
subdi vi si on, whether they have frontage or not on an accepted
street. Section 16-302 just sets the stage for the variance
analysis tonight. [It’s not the foundation for it. He said it
denonstrates that if properties are owned on or after COctober
14, 1976 in common ownership, they are nerged by ordi nance. He
nmenti oned sone of the abutting property owners and their |ots.
He indicated all of those |lots would have to be subdivided to be
devel oped; theirs does not.

He said no one has cone before the Board and said they don't
have the right to access this property. Wat the Board needs to
anal yze are for the five criteria for the variance.

Atty. Westgate said there are sone people who are asking that a
street be built here, not a driveway, because that’'s the better
way to devel op. Supposedly all the abutters on Qakl and Avenue

woul d agree and even contri bute towards that construction. Ms.
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Craft’s daughter didn't approve of either approach. Ms. Lizzie
did not nake a statenent about wanting to contribute to or
participate in the establishnment of Gakland Avenue. The street
argunent is nerely to create an economc inpossibility for the
appl i cant when that is unnecessary. He said decades have gone
by wi thout people comng to the Board seeking to devel op Gakl and
Avenue. Suddenly because one lot is sought to be devel oped by a
driveway, the best thing to do is devel op Gakland Avenue. It
isn"t logical. It’s ared herring. In addition, it’s
contradicted by the quality of life comments that other people
have nmade. Sonehow it’s okay to build a street and
theoretically build six houses on it, but on the other hand

drai nage i ssues, access issues for fire, sewer concerns are
better when there are six houses on a road, but not so good when
there is one off a driveway. He said this doesn’t nake sense.

He said they only want to build one house. He said if the Board
feels the placenent of the house a bit further into the ot and
the creation of a small buffer nakes sense they understand the
|l ogic for that. Placenent of the house only a matter of a few
feet would put it in a position such that further subdivision of
this property woul d be inpossible.

M. Duffy asked Atty. Westgate to address the appraisal or the
consul tant’ s opi ni on.

Atty. Westgate said he hadn’t had the chance to read them He
said that he had requested that any information that was going
to be submtted tonight be given to him but that didn't occur.
He said he wasn’'t in a position to analyze this in detail. He
said that it defies logic to think that a nornmal customary house
built off a driveway that is not of unusual length is
detrinmental to other property val ues, whereas the establishnent
of multiple houses on a street that has been built out is not.

He said the applicant submtted a letter from Robert Bram ey who
is also a certified appraiser at the April neeting indicating
that he did not believe this would be detrinental to nei ghboring
property values. He said he submtted a copy of it for this
neeting as well.
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M. Duffy said this is an opinion letter, not a certified
appr ai sal .

Atty. Westgate said appraisals are taking what is the value of a
particul ar property. This analysis is what the inpact is that
sonething will have on a property. It has to be by letter or by
anal ysis rather than the formality of appraisal.

He took a quick [ ook at the appraisal fromthe opposing side.

He said that it appears it is an appraisal or analysis of M.
Kout sos’ property. He said he gathers it is also stating that
there’s a potential economc decline in value of a certain
nunber. He said he fails to see how this nakes sense. They are
proposi ng the creation of a driveway and buil di ng one house on
17,500 square feet and this is supposedly going to knock down

t he value of M. Koutsos’ property by $100,000. M. Koutsos
favors the establishnent of a road that will put several houses,
i n theory, on Qakland Avenue nuch closer to his house. He said
| f sonmeone can square that for himhis or her powers of analysis
are greater than his.

SPEAKI NG | N OPPCOSI TI ON - REBUTTAL

M. Koutsos said he's sure that 99% of the honmes in Nashua sit
on streets. He said their neighborhood doesn’'t want to see
houses unless they are sitting on a street.

He said his house was referred to fromthe appraisers as an
“Inner city” estate. He said he has put a ot of tine, effort,
and noney into his house. He said to have a hone wth the front
of their house looking into his back yard without a street being
i n between themis a weird feeling. He said they don't want to
turn the nei ghborhood into a canpground and this is kind of what
it’s going to | ook Iike.

He said he doesn’'t see how back | ot devel opnent is | ogical
versus having a street there. He said he's not sure that

hel ping to build the cost of a road is even relevant. He said
they are the ones that want to build the house. He said he
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m ght want to share it and he mght not. He said just because
he’s not |l ooking to build today and they are, he’'s not certain
that’s a criteria to base a judgnent on.

He said if they were to build a street, it really isn’t that
much of an econom ¢ hardshi p because if they did, they could
build two homes. The value of a Gty lot today is $100, 000. He
said he had an estimate to build a road and it was $150, 000. He
said it doesn’t defy logic to ask for a road to be built.

He said his attorney, Atty. Alfano, said that neither Section 16-
23 of the zoning ordi nance nor RSA 674:41 was included in the
notice of the neeting. Although Section 16-23 was addressed by
Atty. Alfano they did so with the reservation of all rights to
object to Section 16-23 and RSA 674:41 being addressed at this
heari ng.

M. Koutsos said that he knows that they said everybody can pass

over the driveway, but we all know how that works. [It’'s their
driveway going to their house. All of a sudden if people start
passing over it, there’'s going to be war. |If they put a road

i n, everybody’'s okay. The neighbors on Catherine Street don’'t
have to burdened with trashcans and mail boxes. Once this is

all owed to happen, the train has left the station and it’'s not
going to stop. It wll cause a deterioration of the nei ghborhood.

M. Anderson said there are opposing opinions on the val uation
of the properties. There is the question of whether a driveway
IS nore detrinental to the nei ghborhood than building a street
and building nore units. |If this is passed tonight he believes
t here should be stipulations concerning cisterns, a vegetative
buffer, the relocation of the house, and that the | ot not be
further subdivided.

Ms. Douglas agrees with the approach that the house be pl aced
nore central to the ot so that it precludes any future
subdi vi si on. She said she would also like to see sone kind of a
buffer between this property and the property on Catherine
Street.
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She said she is “iffy” about septic versus sewer. She doesn’t
have enough expertise to make any special conditions wth
respect to that.

M. Duffy said at this point he is | eaning toward not approving
t he application because he thinks there are too many conflicts -
| ssues of access, egress, exclusive or inplied rights for
utilities, etc.

He said that over the last three or four weeks he has | ooked at
a lot of case law and spent a lot of time trying to | ook all
over the State of New Hanpshire about paper streets and the

di ssol ution of access lots. He couldn’'t find any. He said
there are too nany issues for himto vote in the affirmative.
Even though this is a reasonable request for a single-famly
home the access issues are too conpl ex.

Ms. Douglas said she didn't see how they would be able to deny
it and if it’s granted there should be sonme nunerous
sti pul ati ons.

M. Anderson said it’'s going to be up to the property devel oper
t o address easenent issues and if that’s insurnountable he won't
be able to buil d.

M. Duffy said if this were a 40" city street it would be like
nost city streets in Nashua with a pipe in the mddle that
carries a sewer pipe. One person lays that sewer |ine and uses
a certain anmount of square feet.

Ms. Douglas said they mght stipulation that the pipe is of an
adequate size for future connection of other properties. She
then asked if this is wthin the purview of the Zoni ng Board.
M. Falk’'s reply could not be heard.

Di scussi on ensued.

M. Anderson said it boils down to that if the Board denies the
request do they have a solid | egal basis.
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M. Duffy asked M. Falk if there have been paper streets |ike
this in Nashua that have nultiple lots with these kind of
accesses granted.

M. Falk said “no.” He said they don’t get too nany of these to
begin wwth and in his experience the ones they have had have
been at the end of streets where it’s one house. He said he
hasn’t seen anything where there’'s a paper street between a
block. It's alittle unique in that respect.

M. Duffy said one of the tests for an area variance is that
It’s not supposed to be contrary to the public interest so it’s
t he general benefit and not solely the applicant. He sees this
as solely benefiting the applicant and not the public interest
of the other people. There are a lot of conflicting State and
city ordi nances.

M. Falk said any single-famly homeowner that’'s going for a
variance for a garage, a deck, etc. is really going for

t hensel ves. The Gty gains by having additional tax revenue for
t he i nprovenents.

M. Duffy said it changes the rights of the property owners in

t he back because this | andowner has the nmmj or abutting access,
whet her it’s exclusive, whether it’s rights in comon or whether
it’s a cross easenent.

M. Falk said the applicant will benefit the npbst because the
driveway will go just to his house. |[|f anyone else wants to
build a house on their vacant |lot they could al so use that

dri veway.

M. Duffy said this has been sitting there for twenty years and
only now the Cty is changing the tax bills.

MOTI ON by Ms. Douglas to grant the request for 1) mninum| ot
frontage, 60 required, 0 proposed, and 2) mninum | ot w dth,
75 required — O proposed at OCakland Street, Sheet 126 Lots 59-
65. She said the variance is needed to enable the applicant’s
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proposed use of the property and that it cannot be achi eved by
any other nethod. It is within the spirit and intent of the
ordi nance. She said she does not believe it wll adversely
affect the property values of surrounding parcels. She said she
didn't think it was contrary to the public interest and
substantial justice will be served. Special Conditions: The
honme shall be | ocated nore central to the buildable area on the
| ot to preclude any future subdivision. An adequate tree buffer
Is to be installed (10° - 20’°) between this property and 8
Catherine Street and construction inpacts to that sane property
shall be m ni m zed.

SECONDED by M. Anderson.
MOTION FAILS 2 - 1, M. Duffy opposed.

Atty. Westgate said that procedurally he thinks there should be

a notion to deny. |If it gets a 3-0 to deny that will be the
final decision, but if it doesn’'t get three votes he believes
there would be no final action and the Board will have to deal

wth it on anot her occasi on.

M. Duffy said he felt unconfortable about maki ng a notion
because people have left the neeting. He said he believes he
was pretty clear about the issues on the case.

After sone brief remarks, M. Duffy re-opened the public neeting
on QCakland Street to nmake anot her notion.

MOTION by M. Duffy to deny the variance requests 1( m ni num | ot
frontage, 60 required, 0 proposed and 2) m ni nrum /| ot w dth,

75 required — 0 proposed for Cakland Avenue, Sheet 126 Lots 59-
65. The variance nmay be needed to ensure the reasonable use of a
single-famly honme on the property. However, there are other

nmet hods reasonably feasible to the applicant to pursue. It is
within the spirit and intent of the ordinance that the essenti al
character of the nei ghborhood, which is single-fam |y hones that
front on approved paper streets would possibly affect the
surroundi ng property values. It is not within the public’s
general interest. The proposal is solely for the benefit of the
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applicant, wthout taking into account the needs, requirenents,
and access rights of the other property owners.

SECONDED by M's. Dougl as.

M. Anderson asked M. Duffy to explain his feelings on why this
Is contrary to the public interest.

M. Duffy said when there is any devel opnent, whether it’'s a
cluster devel opnent, a subdivision, a single-famly hone or
multi-famly honme, a commercial devel opnent w thout buffer zones
right up against a residential zone, there is a general interest
t hat the nei ghborhoods should be able to grow and devel op
naturally based on the Master Plan and ordi nances. The general
interest is that everybody's interest is served. |In this case
there is one piece of property and there are five or six other
properties touching a discontinued street. Al of them should
be able to have sone kind of access and egress through sone kind
of system or process. He asked what are those rights and what
are those realities.

MOTI ON FAILS - 2-1, M. Anderson opposed.

2. Therese G Trottier (Omer) R chard C Rai sanen
(Applicant) L Catherine Street (Sheet 126 Lots 148, 152, 155
& 158) appealing decision of the adm nistrative officer that
a building permt should be granted to all ow two single-

fam |y hones on a paper street. RA Zone.

Atty. Brad Westgate, Wner & Bennett, 111 Concord Street,
Nashua. Atty. Westgate said he is representing R chard Rai sanen,
the applicant. He said the applicant, the property owner and

Ri chard Maynard, the project engi neer were al so present.

He said this is an appeal of the adm nistrative decision made by
M. Falk to deny building permts for two single-famly hones on
this property off Lawndale and a part of Catherine Street that
was never developed in full, and is, in effect, a paper street.

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/080905.htm (36 of 74)12/28/2005 3:44:08 AM



ZBA Minutes

He pointed out the exhibits on display, sone of which were used
in the prior case. They include a GS map, Plan 517 fromthe
Regi stry of Deeds and recorded in 1923 (prior to the enactnent
of zoning in the Gty of Nashua), and a detailed map for the
devel opnent of the property.

He said the A S map shows this | ot as four separate parcels, Mp
126 - Lots 148, 152, 155, and 158. He pointed out the existing
Catherine Street and its extension. He said the proposal was to
build a single-famly dwelling on the conbi nation of the three

| ots on the northerly side and another one on the lot on the
sout herly side.

He said they are proposing access by separate driveways. He
said the lots in question are large relative to the

nei ghborhood. He said the northerly ot (referred to as 148) is
30, 000 square feet, has 300" of frontage on the paper street
portion of Catherine Street. The southerly lot has a bit over
20, 000 square feet and has 150" of frontage on that portion of
Catherine Street. The mninumlot size required is 7,500 square
feet.

He said in effect M. Falk’s ruling is the sane as he ruled on

t he Cakl and Avenue property. Despite the fact that Section 16-
302 of the zoning ordinance exists and deals with the protection
of non-conformng lots, he ruled that approval by the Zoning
Board of Adjustnent woul d be needed, whether in the formof a
variance or a building permt issued under RSA 674:41(2).

He said they believe there are three i ndependent basis by which
the Board can find building permts can be issued

adm ni stratively and that a variance is not necessary. He said
the first is Section 16-302 itself. This section states any non-
conformng lot legally established by recorded deed or plan may
be built upon and occupied for any permtted use if it conplies
wi th the m ni mrum di nensi onal requirenents of the zoning

ordi nance in effect, if any, at the tinme of the recording of the
deed or plan and if the lot was in separate ownership from all
contiguous lots at the tinme of the original passage of this
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section on Cctober 14, 1976.

He said when this plan was recorded in 1923 there was no zoning
ordinance in the Gty of Nashua. Consequently, there were no

m ni mal di nensional requirenents at the tine. Therefore, the
strict reading of Section 16-302 indicates that since there was
no di nensional requirenents it had to be in conpliance wth them
since none existed in the first place, and therefore may be

bui |t upon.

He pointed out the lots that Ms. Trottier owns. He said she
w Il have to consolidate the lots by the rule of Section 16-302
and they can’t be broken up into separate |lots unless they were
subdi vided. They are not proposing to subdivide. They are
proposing a private driveway off of Lawndal e and through the
paper street section of Catherine Street. The sane applies to
both parcels they plan to put a house on. He said they believe
Section 16-302 supports a determnation that no variance is
needed for a building permt to be issued for either of these
proposed houses.

He said they tal ked about conmmon | aw vesting in the prior case
(Cakl and Avenue). He said it is discussed in sone detail in the
menor andum he submtted to M. Falk before tonight’'s neeting and
he referred the Board to that nenorandum He said in a

devel oped subdivision lots that have not yet been devel oped, may
be devel oped and are vested and therefore insulated from zoni ng
provi sions that precludes their devel opnent such as frontage and
| ot size requirenents if they find thenselves in a devel oped
subdi vision. He said the age of this neighborhood indicates its
| ong- st andi ng devel oped status. Just because sections of the
street were not built does not nean that the lots off those
streets aren’t vested.

Atty. Westgate said the third reason that they believe supports
a finding in favor of their appeal and all owance of an issue of
the building permts without a variance is based on RSA 674: 41
(I1). He said RSA 674:41(1) basically is the |l aw that says that
I n essence building permts are to be issued on lots that have
frontage on an accepted road. There are sone variations to that
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theme as well. There’'s a “failsafe” to that in RSA 674:41(11).
This indicates that if enforcenent of the basic provision
(frontage on a public road) entails practical difficulty or
unnecessary hardship and if the circunstances of the case don’'t
require the building or structure to be related to existing or
proposed streets, an applicant can appeal to the Zoning Board
and seek approval to allow the issuance of a building permt,

He said in this particular case that's effectively what they
have. There’s no point in building the paper street portion of
Catherine Street. |t goes to Sal non Brook. It services nobody
to the west of it. The Gty would not want the street built
and, in fact, in the 1994 case that involved this property, it
was clear that the driveway approach nakes nore sense for this
section of a paper street than a build out of the road. The
abutting properties on Lawndale are already built and accessed
off Lawndale. There is practical difficulty in creating a
public street to service two lots. You would al so be creating a
dead-end situation with turn around issues. Wth a private
driveway you are no different than any other private driveway
servicing a particul ar house.

He said there are three other conponents to this anal ysis under
RSA 674:41(11). One is that the issuance of the buil ding
permts will not tend to distort the official map. The driveway
means of access aren’t doing violence to the official map of the
Cty. The map will look no different than it does today.

Atty. Westgate said the second criteria is that there be no

I ncrease in carrying out the purpose of the Master Pl an.
Permitting two single-famly hones in a single-famly

nei ghbor hood on an over-sized |lot for that zone does no viol ence
to the Master Plan is not contrary to it.

He said the third criteria is that this action permtting these
bui l ding permts adm nistratively not cause hardship for a
future purchaser or undue financial inpact on the Gty. Future
purchasers go into anything with their eyes open. They have a
driveway access to their houses. He asked what could be nore
nor mal .
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He said there is no undue financial inpact inposed on the Gty
by this devel opnent. There would be unnecessary financi al

i npact if a built street were inposed, but not wwth a private
dri veway.

Atty. Westgate said in 1994 the “Trottier’s” cane before the
Zoni ng Board. They were not seeking a variance at that tine,
but they sought, in effect, the sane appeal that is sought
today. The only case they presented to the Board was under
Section RSA 674:41(11). In that 1994 case the Board upheld the
appeal and nade certain conditions and granted it. The
Trottier’s never sought the building permt based on that 1994
approval .

SPEAKI NG | N FAVOR

Ri chard Maynard, Professional Engi neer, Maynard & Paquette. M.
Maynard said that he passed out a plan on a variance that was
granted a few years ago on Warsaw Avenue. He said it was very
simlar tothis. It’s two lots |located on either side of a
paper street with driveways down the m ddl e of the paper street.

He said for those who read the 1994 m nutes, the |ayout of the
driveway is sonewhat different. In 1994 the driveway was bei ng
| aid out to slope towards Lawndal e Avenue. He doesn’'t know the
reason why it was done that way. He said the proper way to
design the driveway is to let it fall with the slope of the |Iand
that runs from Lawndal e Avenue to the back part of the property
where it eventually falls off to Sal non Brook. Al the drai nage
fromthis property drains to the rear into the wetl ands

associ ated with Sal non Brook. They can still put cisterns in to
recharge the groundwater. There is a Cty drain systemdown this
particul ar paper street running from Lawndal e Avenue to Sal non
Brook. He believes in 1994 there were only two catch basins and
since then there are nore.

SPEAKI NG | N OPPQOsI Tl ON

Carter Fal k, Deputy Pl anni ng Manager, City of Nashua Pl anni ng
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Departnent. M. Falk said Atty. Wstgate has given a very
detai |l ed background of the lots in question so he would not go
i nto that.

He said that in the past there have been nunerous cases that the
Board has seen for paper streets that have been simlar to cases
like this - Brigham Street, Verdun Avenue, Warsaw Avenue, etc.
Al applied for a variance, including the recent Gakland Avenue
case. He said the position of staff is still the sane. The
appl i cant should apply for variances and that’'s why the building
permt was not supported.

Atty. Paul Alfano, Alfano, Baroff & Kasten, Bedford. Atty.
Al fano said he is appearing on behalf of Shirley Craft who |ives
just down the street fromthis proposal.

He said RSA 674:.41 speaks very strongly about howit’s

| nappropriate for building permts to be issued in situations
like this. He said Atty. Westgate did nention there is an
exception under paragraph two, but he questioned whether or not
that’ s even appropri ate because you can apply for an exception
under Section Il, but it pretty much mrrors Section 16-23 of
the Gty of Nashua zoni ng ordi nance.

He said the only part you can apply for an exception is if the
ci rcunstances of the case do not require that the building be
related to existing or proposed streets. If this is an existing
or proposed street than there is no power to ask for the
exception under RSA 674:41 or Section 16-23 of the City’ s zoning
or di nance.

He said in the first case the Board heard tonight a letter did
go out fromthe Gty in January stating that the street was no
| onger a public street. He is not aware of a simlar letter
going out in this instance, not that one does, and he is just
maki ng a st atenent.

He said if that statute does apply there are sone serious

hurdl es that have to be nmet, none of which have been done in
this case. First, they have to show that the issuance of a
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buil ding permt would not tend to distort the official map. He
said this does distort the official map. There is an original
pl an that was prepared years ago that showed a street wth
houses along it. This is very different fromthat original plan.

He said even if they show it does not distort the map, the
appl i cant nust show, with evidence and argunents, that the
granting of the permt is required by considerations of justice
and equity, which he said are not present in this case.

Atty. Alfano said at the April neeting M. Mynard testified on
t he Gakl and Avenue case that there are a | ot of these paper
street parcels in the Gty. In the mnutes of that neeting M.
Maynard stated that as people run out of places to build they
are going to start comng in wwth these types of requests and
that the Board woul d be seeing a | ot nore.

He said if the Board approves these kinds of requests they are
creating sone precedent for the future. If M. Mynard is
correct there’'s a lot of lots like this, he doesn't think that’s
t he kind of zoning the Board wants to encourage.

He said this is contrary to the spirit of the ordi nance. He
referred to Section 16-161 that states the purposes of the
zoni ng ordi nance. One of the itens is to encourage the nost
appropriate use of |and throughout the CGty. He said this is a
haphazard devel opnent, not an orderly subdivision. Wen there
I s haphazard devel opnent, there are issues |ike putting out the
trash. Instead of putting it out in front of your house, which
Is an orderly devel opnent, which is what nost subdivision plans
are, there is sonething like this where it’'s going to go in
front of soneone el se’s house.

SPEAKI NG | N FAVOR - REBUTTAL

Atty. Westgate said this is not nerely a RSA 674:41 case. He
said M. Falk admnistratively denied a building permt and they
have appealed. He said he set forth in his nenorandum and in
his testinony that there are three i ndependent reasons why the
Board could allow the issuance of the building permt wthout a
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variance, in effect, over-turning M. Falk’'s decision.

One of those reasons is analyzing Section 16-302 of the zoning
ordi nance protecting non-conformng |ots. The second reason is
the notion of common |aw vesting and the third is RSA 674:41
approach. He said this is not a case involving the spirit of the
ordi nance. This applies to the variance request.

He said they acknow edge that this is a paper street. It has
drai nage that carries runoff from Lawndal e down through the
paper street to Sal non Brook. The street was never fully
devel oped.

Atty. Westgate said there are | andl ocked parcels, but this is
not one of them They have the right of access over the
extension of Catherine Street to access these parcels. The
guestion is whether adm nistratively the permt should have been
I ssued or if it should go the variance route.

SPEAKI NG | N OPPCSI TI ON - REBUTTAL

Atty. Alfano said Atty. Westgate nentioned Section 16-302, that
ordi nance deals with di nensional issues only. He said he
believes M. Falk was correct in his interpretation of Section
16-302. Merely because a |lot is grandfathered in size is a nuch
too broad interpretation of the ordinance. You have to take

I nto consideration other provisions of the ordi nance as well,
such as access and frontage.

He said with respect to the cases that were cites “Mrgenstern”
& “Henry”, in the “Mrgenstern” case the lots in question
fronted a Cass 5 road, the highest kind of road - the only

| ssue was the size of the lot. He said the |lots under

di scussion aren’t on a Cass 5 road. |In the “Henry” case the
frontage and access were not an issue - just the size of the |ot.

M. Duffy said he thinks this is pretty straightforward. He
sai d he understands the argunents and poi nts brought up by both
si des, but Nashua has a review process that deals with the

di mensi onal requirenents and they have been consi stent.
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MOTI ON by Ms. Douglas to deny the appeal of the adm nistrative
officer’s decision that a building permt should be granted to
allow two single-famly hones on a paper street - Catherine
Street. Adm nistrative Oficer’s decision is upheld.

SECONDED by M. Anderson.

MOTI ON CARRI ED

3. Therese G Trottier (Omer) R chard C Rai sanen
(Applicant) L Catherine Street (Sheet 126 Lots 148, 152, 155
& 158) requesting the follow ng variances: 1) m ni num | ot
frontage, 60 feet required, O feet proposed; and 2) m ni nrum
| ot wwdth, 75 feet required — O feet proposed, to construct
two single famly hones on a paper street. RA Zone.

M. Duffy said he would like to stipulation that all the
testinony that was given in the appeal of the admnistrative
officer’s decision for Catherine Street be carried over into the
testinony for the variance case so that all that testinony won't
have to be repeated. Atty. Westgate agreed with this.

Atty. Brad Westgate. Atty. Westgate said he woul d suppl enent
the testinony since the testinony on the Catherine Street case
on the adm nistrative appeal has been brought into this record.

He said this is request for a variance. There is a conbination
of lots originally laid out on Plan 517 in 1923 on the northerly
side of the paper street portion of Catherine Street. Lots 148
- 157 have 30,000 square feet. There’'s a | ot on the southerly
side of Catherine Street with approxi mately 20,500 square feet
in size, for which they propose a second single-famly

dwel ling. Private driveways wll service the |ots over the
paper street portion of Catherine Street, by way of easenent
rights that are granted in this situation.

He said the RA provisions are 7,500 square feet for m ninmum ot
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size. He referred to the GS map that give a sense of the size
of the lots. They are generally |arger than nost of the
nei ghboring parcels, especially those headi ng towards.

He said this is different fromthe 1994 case. He said the 1994
case that involved this property was not a vari ance case. |t
was an appeal of an admi nistrative decision for one single-
famly building permt. He said the “Trottier’s” have never
appeared before the Zoning Board for a variance on this
particul ar property.

Atty. Westgate said as in the QGakl and Avenue case and ot her non-
conform ng cases generally, although the variance proposal does
not rest on the idea of vested lots or Section 16-302 protecting
non-conformng lots in the zoning ordi nance, the philosophy of

t hat ordi nance and that concept in the law can't be ignored. |If
It is ignored, effectively what happens is no use is permtted
for this type of property.

He said this is not a | andl ocked parcel. It has access. It
appears on a subdivision plan that’s over eighty years on
record. It's in an area that’'s appropriate for residenti al

devel opnent. It’s in a neighborhood of essentially single-famly
homes. It’'s zoned for that purpose. It can be devel oped quite
easily in a manner that properly accomodates abutting
properties and won’t burden themw th drai nage i ssues or other
concerns.

He said he submitted a nenorandumto the Board that supports
this application. In the nenorandum he di scussed the notion of
appl i ed easenent and right of access to this property. He
referred the Board to the nenorandum for any further detail they
may want to read in that regard.

He said that this is an area variance so it’s governed by the
“Boccia” case. The first criterion is that the variance is
needed to enabl e the applicant’s proposed use, given the speci al
conditions of the property.

Atty. Westgate said the variance is necessary for the proposed
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use because the Board has just denied the request appealing the
adm nistrative officer’s determ nation concerning the issuance
of a building permt. They are left with the recourse of
seeki ng a vari ance.

It is located off a paper street in a devel oped subdivision. The
| ot size is significantly greater than the nei ghboring
properties and nore than what the zoning district requires. A
nodest use of a single-famly hone for each lot is being sought.

He said the benefit sought by the applicant can’t be achi eved by
sone ot her nethod reasonably feasible for the applicant to
pursue. That other nethod would be, in the first instance,

adm ni strative i ssuance of the permt. This is not going to
happen, given the Board s prior ruling.

He said in addition, building a street here is not a sensible
alternative, nor is it an alternative that woul d topographically
favor the area. Building an accepted street on this section of
Catherine Street |l eads to nowhere. They would only be accessing
the two | ots that can be accessed by private driveway.

He said they don't have the unilateral right to create a Gty
street. A Cty street only becones one when accepted by the
Cty. This is a function of the Board of Alderman and it can’'t
be forced upon them or anybody nor can they force the abutting
property owners effectively acquiesce to that approach. The
ability to dedicate this as a city street expired with the
passage of the twenty years from 1923. It remains avail able for
private rights of access.

He said this does not violate the spirit and intent of the
zoni ng ordi nance. The proposed use of two single-famly
dwel I i ngs on oversized |ots sinply accessed by common driveways
doesn’t violate the spirit and intent of the zoning ordi nance
whi ch contenpl ates single-famly hones in this zone conpatible
with this nei ghborhood.

Atty. Westgate said driveways are not an uncommon concept. They
are |legion throughout the Cty. Sone driveways of sone |ength
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exi st in the nei ghborhood. He acknow edged that they cone off a
street not directly fromtheir frontage, but insert a bit from
the | ocation of these parcels. They do so wth the right of
access established by the easenents created by the |aying out of
the plan from 1923. They are not forcing easenents upon
anybody. They have these rights. They are not escessively |ong
to get to the land that they seek to devel op. Precl uding

devel opnent when they have the right of access would be, in
essence, a confiscatory application of the regul ati ons.

He said the third criterion is that the proposal not dim nish

t he val ue of surrounding properties. He said M. Branl ey has
submtted a report to that effect, which the Board has in their
files. H's conclusion is that the creation of these two hones
woul d not adversely inpact the surrounding property values. He
referred the Board to the G S map. He said they can see the | ot
sizes in the area. He said they can draw a house on each of
these lots and in three nonths later the map wll [ ook the

sanme. He said this does not affect the property val ues.

He said the fourth criterion is that the variance not be
contrary to the public interest. Al lowng the appropriate use
of land in a manner harnonious with the zoning requirenents is
not contrary to the public interest. One of the purposes of the
zoning ordinance is to allow for appropriate use of land. This
I's an appropriate use of the land. [It’'s zoned for this purpose.

He said the final criterion is that substantial justice be done.
When all the elenents that he has stated are taken together does
substantial justice when the alternative is no use or

devel opnent and the preclusion of any use of these parcels.

M. Duffy asked if Sheet 126 Lots 164 and 145 on Lawndal e Avenue
were given a little extra property fromthe di scontinued street
and their tax bills changed in 2005 to reflect that.

Atty. Westgate said he looked at the GS map at City Hall today
and the map hasn’'t changed. He said he is not aware that the
di ssol ution of the street has been allocated anong the people
who had rights to the dissolution. He said he doesn't think it
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has occurred because the S map doesn’t show the street as
di sappeari ng.

He said that the issue of the Assessors maki ng the street

di sappear and adding the land to the lots that front it doesn’t
have any bearing on the rights of access that the abutting
parcels have to that paper street. The ownership of streets is,
unl ess ot herw se determ ned by deed, to be the centerline to
begin wwth. |If the assessor adds the streets to the lots, he's
not doi ng anything that has a |l egal affect on the access

rights. He m ght be changing his assessnent data, but he’s not
af fecting access.

SPEAKI NG | N FAVOR

Ri chard Maynard, Professional Engi neer, Maynard & Paquette,
Nashua. M. Maynard said all the cluster devel opnents and
several of the nmulti-famlies are on private driveways. The
fact that they are going to have one house on a private driveway
and anot her house on another private driveway is not necessarily
unusual in this conmunity.

He said the wetl ands have been mapped and they are shown on the
plan. There is a 75 buffer that is shown. There is nore than
sufficient buildable area on both lots. The flood plain

el evation is at 146/147, which is off the property.

He said sone of the neighbors are concerned about sewer backups
and will talk to the Board about backup valves. They w |
conpl ai n about backups of sewer. He said the backups in the
sewer are because there is stormdrainage in the sanitary
sewer. The sanitary sewer is small pipes and is not sized to
handl e storm drai nage. Sanitary sewer is 8" in size. Storm
drains are 24" and 48" in size. The problemhere is storm

dr ai nage connections that are causing backups in the

nei ghborhood. 1t’s not because two houses wi ||l be connect ed.
He said in the 1994 materials there is docunentation that the
Cty Engineer will grant permts to connect to the sanitary
sewer for this particular project.
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He said there is an existing city drain down the paper street
that runs from Lawndale to the Sal non Brook wetl|l ands so there is
drai nage provided for already. He said these properties wll be
graded and the driveways wll be graded and drai ned away from
everybody. There will be no drainage i npacts to anybody on
Lawndal e Avenue or the existing honmes fromthis proposed project.

He said because of the Gty Odinance they are also required to
recharge the groundwater. Therefore, they have the roof ?7??
unintelligible cistern systens. They don’t have any downstream
abutters to affect.

He said they have a choice of putting in one common driveway or
two separate driveways. The two driveways are both 12° w de.
The road is wide open and there is nore than enough room for any
energency vehicle to conme down.

He said snow pl ow ng woul d be done by the owner. They would
bring their trash barrels out to the entrance. The |ength of
the driveway is not unusual in the CGty. He said there are
dozens, maybe hundreds, of driveways this Iength or |onger

t hroughout the Gty.

He said these lots are huge relative to this nei ghborhood. One
| ot has 30, 000+ square feet and the other has 20, 000+ square
feet and only 7,500 square feet are required for a single-famly
home. He said they agree to a stipulation that there be no
further subdivision.

M. Duffy asked about the one common driveway.
M. Mynard said they can do a common driveway, but whenever
possible it’s better if you can do two separate ones so there’s

no argunent about who shares what.

Ms. Douglas asked if all the construction is outside of the 75
wet | and buffer.

M. Maynard said it is. He referred the Board to the |line on
the map that shows where the wetland buffer is.
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M. Duffy asked about accessory uses.

M. Maynard said there is nore than enough roomfor these lots
to have decks, sheds, garages, etc.

SPEAKI NG | N OPPQOsI Tl ON

Jean Dunfey, 57 Lawndale Avenue. M. Dunfey said her father has
presented sone letters fromthe State and sone pictures. She
said the letters are in reference to the existing conbi nation
sewer systemon the street. They are dated back to the early
1980s when the sewerage i ssues on Lawndal e Avenue and Cat heri ne
Street were first addressed by the State. She said as the Board
reads these letters they can clearly see that until the sewerage
is replaced with a nodern sewer separation system allow ng
permts to build homes in this area will add to the further
potential unhealthy status and will not enhance the area

what soever, but worsen it severely.

She said the pictures she presented are of her shutoff water

val ve and her neighbor’s. She said hers (the speaker’s) is

| ocated in her basenent closet. They are old units that were

i nstall ed over twenty years ago. She said she isn’t sure what
the Iife expectancy on the systemis or the expense to have one
replaced. Wien it rains these systens have to be turned on
manual ly. She says if they are away when it rains they hope
they are not flooded wth unhealthy sewerage. She said these
val ves continue to be used and she fears that the additional
homes w Il add nore stress to the existing sewerage conbi nati on
systemthat is nowin place.

She said she is opposed to any new devel opnent in the Lawndal e
Avenue and Catherine Street area until a system has been

i nstall ed and operating for a lengthy period of tine so it can
be anal yzed for adequate performance. She said she doesn’'t want
to be used as a guinea pig by the Gty if they install a
separation systemonly to have it fail or to discover that it
has created additional problens along with the pre-existing

| ssues. She said for those nei ghbors who still continue to have
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sewer age i ssues she doesn’t even want to inmagine what's in store
for themif these hones are built. For those that haven't had
an issue for while she is sure they will be re-visited by an old
ni ght mar e.

Ms. Dunfey said that if the Board feels inclined to grant the
proposal even after the issues she has addressed, she is
requesting that each new hone built in the Lawndal e Avenue and
Catherine Street area have it’s own individual septic system
whi ch woul d be naintai ned by the individual owners.

M. Duffy asked if there are other honeowners with the type of
val ve system depicted in the pictures Ms. Dunfey presented.

Ms. Dunfey said not everyone on the street has these. She said
only peopl e who have basenent plunbi ng have these. She said the
house next door to hers is built on a slab so they don't have
anything like this. She said this valve actually shuts off the
water in the house so when it’s pouring they can’t use any water.

Paul Cerstner, 9 Catherine Street. M. Cerstner said they are
opposed to granting the variance for a nunber of reasons. There
are constant concerns about sewer backup in this area and addi ng
two nore hones will only nmake matters worse considering the |ow
el evations of the site created entirely by the owner. First,
gravel was haul ed out on sone |ots sold earlier |ocated on
Lawndal e Avenue and then filling in these four |ots, anobng
others - all with [ow elevations relative to Lawndal e and the
sewer |ines.

He said the owner applied for a variance in 1994 for one house.
It was granted with a nunber of stipulations. One of them was
that there be a gravity feed sewer. He said they don’'t want a
punp to renove sewer fromthe site, possibly pressurizing their
(the neighbor’s) sewer lines. |If they punp it to a tank, it
wi Il practically be above ground because everything is so | ow
t here.

M. Gerstner said another stipulation in 1994 was that all the
| ots be consolidated into one |ot, never to be subdivi ded
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again. He asked why they were present tonight with four lots
and two honmes now.

He said these | ots have been backfilled into what they now cal
the buffer to the Salnon Falls wetlands with hundreds of

t ruckl oads of construction debris froma nunber of sites around
Nashua. He said he’'s lived here for forty years and he saw the
truckl oads cone by with cenent blocks and other debris. This
was during the 1970s. He asked what was in this fill and if it’'s
suitable to build hones there.

He pointed out the catch basin on the plan. He said it accepts
all the runoff water that conmes down Catherine Street. This is
where the driveways are com ng out. He said he hopes that area
Isn't going to be disturbed because that’s the main catch basin.
O herwse, the road is going to be flooded.

He asked the Zoning Board to consider the involvenent of the
Pl anni ng Board wi th any deci sions on paper street lots as
proposed by the Aldermanic Infrastructure Commttee.

Atty. Paul Alfano, Alfano, Baroff & Kasten. Atty. Alfano said
he is appearing on behalf of Shirley Kraft. Atty. Alfano said
he understands that there was an appeal in 1994 under RSA
674.41. He said they already addressed this case and approved
one house with several conditions. One of the conditions was
that there be only one ot and only one house. He said he
doesn’t understand how t hey can cone back el even years |ater and
open this up again. He said that the Board should give strong
consideration to the decision that was nade at that tine,

He said with respect to RSA 674:41, he believes that statute
applies here and that statute would prohibit them from even
getting a building permt in the first place. That statute is
very simlar to Section 16-23 of the zoning ordi nance. It
basically states that no building shall be erected nor a
bui l ding permt issued unless the street giving access be either
Class 5 or Class 6. This is neither or that it be a private
road, but that there would be conditions that would have to be
recorded at the Registry of Deeds where the nunicipality assunes
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no responsibility for maintenance and that the applicant shall
produce evidence of notice of the limts of nunicipal
responsibility. He said there all sorts of things they have to
go through, in part to protect the Cty.

He said Section #2, referenced by Atty. Wstgate, which creates
an exception to those requirenents, only applies when the

ci rcunstances of the case do not require the building structure
or part thereof to be related to existing or proposed streets.

Atty. Alfano said he really can’t tell them whether this part of
Catherine Street is an existing or proposed street. He thinks
there’s sone confusion there. They don’t have the right under
Section #2 because Catherine Street is still shown as a street
on the map of the Cty and people aren’'t being taxed for it as
they are on other streets. He said even if they do have the

ri ght under Section #2, they have failed to neet all the

requi renents.

He said they have to show that the issuance of the permt would
not increase the difficulty of carrying out the Master Plan. In
one section of the Master Plan it states the purpose of the plan
IS to protect the character of existing nei ghborhoods through
zoni ng reqgul ati on and enforcenent. That’'s not happeni ng here.

He said there’'s another O dinance, 19-31 that states no
underground utility service shall be installed in publicly or
privately owned | and until an easenent has been secured. He said
t hey haven’'t produced any evidence that an easenent has been
secured. This all goes to the issue of being consistent with
the spirit of the ordi nance.

Atty. Alfano said one of the purposes of the ordi nance set forth
in Section 16-161 is to | essen congestion in the streets. He
said there’s no roomfor guest parking in the driveways. He
showed where guest parking would take place. If this were a
conventi onal subdivision, the way it was intended a hundred
years ago, there would be a full street there and that’'s where
people would park. This is not consistent wwth the spirit of the
or di nance.
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He sai d anot her purpose of the ordinance set forth in Section 16-
161 is to encourage the nost appropriate use of |and throughout
the Gty. He said M. Maynard testified in April that the Board
was going to be seeing a | ot nore of these paper street cases.
Permtting devel opnent on these streets is not encouraging the
nost appropriate use of land throughout the Gty. He said
that’s why there are ordi nances that require frontage, easenents
for utilities, etc.

M. Duffy said the ordi nances have changed and case | aw
st andards have changed since 1994 with the “Si npl ex” and
“Bocci a” cases.

Atty. Alfano agreed. He said given all the significant changes
he didn’t know whet her soneone could re-apply and cone back to
the Board. He said his positionis that they can't.

M. Duffy said he didn't think it was the sane thing.

Brian Fox, 7 Delta Drive, Nashua. M. Fox said his concern is
about the drainage. He said they are proposing two separate

dri veways. He doesn’'t know if anybody has done any cal cul ati ons
on the inpact of the drainage going to the wetl and.

He said he heard M. Maynard say that stormdrains are 24” to
48". He said the Cty stormdrain that accesses through this | ot
says that it's a 12" pipe so he is seeing that the stormdrain
for this area and for Lawndale is too small and shoul d be

upgr aded.

John Koutsos, 3 East Dunstable Road. M. Koutsos said he |ives
i n the neighborhood. He referred the Board to Page 10 of the

m nutes fromthe 1994 Zoning Board neeting. He said there was a
concern from M. Drake, a nenber of the Zoning Board at that
time. He stated that he had a concern about future requests to
build nore hones there. |In 1994 the Board approved one honme on
all of the consolidated |lots. He said Atty. Westgate did not
anticipate that other Gty agencies, including the Engineering
Ofice would think it was a permssible idea. First there would
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have to be sone type of significant turnaround at the end, which
he has not seen on the plan that has been submtted. Secondly,

M. Drake believed that topographically it is sloping off toward
Sal nron Brook, which is what they are proposing to do now. There
woul d have to be significant engineering to address this runoff.

He said lastly, if the “Trottier’s” wanted to make Catherine
Street a public street, all the abutters would have to consent.
He said he thought that if there are going to be two houses the
abutters would prefer to have a street built. As Atty. Westgate
stated, the | andowners would have to petition the Board of
Alderman to lay it out as a public street and they would have to
think it’'s a sensible idea.

M. Koutsos said that Atty. Westgate said that he didn’t think
they could do this. He said the agreenent (in 1994) was for one
home and now they are back ten years later |ike nothing ever
happened. He asked the Board to take this into consideration.

He said he doesn’t think anyone is saying it’s such a bad idea.
He t hi nks what everybody is so opposed to is the way all of this
has cone about. He has a termfor this and calls it

“devel opnent or zoning through intimdation.” There are two

nei ghboring abutters here, Ms. Wardner and M. Duhanel. They
are in their 70s and M. Duhanel wanted him (M. Koutsos) to
speak for him He said they are inposing on these people. He
said at this point in their lives they don’t have the desire,

per haps, to even defend thensel ves |i ke soneone younger m ght do.

M. Duffy said the Al derman pass the ordi nances. The applicants
and abutters discuss when there is a conflict in front of the
Zoni ng Board of Adjustnment. |If there is a disagreenent it can
go to Superior Court and they nake decisions whether the Board
Is right or wong.

M. Koutsos said he believes the way this should be handled is
for the “Trottier’s” to go to the neighbors and try to work it
out. He said he was trying to work it out with them and got
nowhere. He said he thinks there are other ways to work it out
and try to settle it.
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He said the disagreenent is over what these [ ots on paper
streets that don’'t have access are really worth. You don’t have
a permt, you don’'t have access, and you still have to go to
court to get your access - yet the owner thinks they are worth a
| ot of noney and that's why they are here tonight. He said the
| ots on Catherine Street extension are each assessed for about
$24,000. He said he thinks a | ot of the neighbors would try to
work things out if they could, but there’'s been no comunication
fromthe other side. If this is granted, the neighbors wll
take this further through the court system

John Lews, 6 Davis Court, Nashua. M. Lewis said he is
concerned about a precedent that may be set if the Board grants
this request.

He said the ordi nance requires 60" of frontage and requires 75
of wwdth. He said the fact that there is zero feet proposed for
both of these requirenents violates the spirit and intent of the
or di nance.

SPEAKI NG | N FAVOR - REBUTTAL

Ri chard Maynard. M. Maynard said that neither of the property
owners on either side of the paper street have appeared tonight,
nor has anyone represented them before the Board. He is
assum ng they are neutral in this particul ar case.

He said one of the earlier speakers gave the Board a folder with
a bunch of paperwork. |[|f said if they noticed, they are witten
by politicians, except for one piece of paper in the back which
IS an inter-departnent conmmuni cati on dated Decenber 8, 1981

whi ch recommends that the conmm ssion renove the sewer noratorium
in the Lawndal e Avenue area. This docunent states that this
wi Il be done providing the City separates the storm drai nage
fromthe sanitary sewer at the intersection of Lawndal e Avenue
and Catherine Street. The Cty did build that 12" stormdrain

| ine serving the intersection and other parts of the street to
separate the stormdrainage fromthe sanitary sewer in
accordance with the request. The Gty did what the State asked
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themto do.
M. Duffy asked the size of the sewer line in this area.

M. Maynard said it’s an 8" sewer line. He said a 12” is an
acceptable stormdrain in alimted area. |If sonebody on the
Board doesn’t feel this is adequate, they can make a sti pul ation
t hat the drai nage be reviewed by the Engi neering Departnent.

He said for the people who have an issue with what happened in
1994 and today, as M. Duffy said they now have the “Bocci a”
case as well as other various case law. In 1994 the Board
approved a request under RSA 674:41(I1). This is not what’s
before the Board now. This is no nore and no | ess than nunerous
ot her variances in sane situation that the Board has granted.

M. Maynard said the initial part of the sanitary sewer where
t hey have enough grade will be by gravity. Each of the houses
that are 4° - 6° belowthe street will have a small ejector
station to punp into the gravity line which will join the Cty
system

He said sanitary sewerage is not the problemin this
nei ghbor hood. It’s storm drai nage.

M. Duffy referred to the information Ms. Dunfey showed the
Board. He said he had never seen anything like it. He asked if
two additional honmes being built would i npact the system she
uses because of additional drainage, sewer, water, etc.

M. Mynard pointed out the |ocation of Ms. Dunfey’' s hone. He
said he’'s not sure exactly what Ms. Dunfey has, other than the
fact that she has stated she has a valve that shuts off her

wat er supply so that when the sewer discharges it is bl ocked and
can’'t back up into toilets, etc. This is a normal safeguard,.
This is a response to stormdrai nage problens in the area that
are connected to the sanitary sewer. They are not contributing
to that particular problem

Ms. Douglas said one of the earlier a condition inposed by the
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Cty on the sewer permt was that no basenent plunbing fixtures
be all owed and that the first floor be above a certain

el evation. She asked if the proposed hones will neet this
criteri a.

M. Maynard said this was done five Gty Engi neers ago.

Ms. Douglas asked if there is basenent plunbing planned for
ei ther of these hones.

M. Maynard said this is unknown at this tine. He said basenent
pl unbing has to do with when there is gravity sewer. Basenent
pl unbi ng does not contribute to the problem

He said the stipulation referred to is not relevant to the
situation that is being proposed. He said at the tine of that
stipulation M. Hogan wanted the whole street to be built up and
flow by gravity (he showed which way). He said this is so

agai nst good engi neering practice and is not rel evant any

| onger. It’s not the right or correct thing to do in this
particular situation. He said if the Board wants this further
reviewed by City Engineering Departnent that is fine.

SPEAKI NG | N OPPOSI TON — REBUTTAL

Atty. Paul Alfano. Atty. Alfano said it’'s his understanding
that M. & Ms. Duhanel at Sheet 126 Lot 145 and “VWArner” at Lot
164 are opposed to this request. He said it’s inappropriate to
i nfer that they don’'t support the request.

He said he agrees that RSA 674:41 is not before the Board. He
said al t hough he addressed RSA 674:41 and Section 16-23 of the
ordi nance, he did so with the reservation of all rights to
object to that statute and that ordi nance bei ng addressed at

t hi s heari ng.

He said with respect to Ms. Warner, he assunes she has the
right to cone in and request a subdivision if she wshes. He
said he is nentioning this only in connection with the
utilities. They have to get a utility easenent, but it should
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in no way inpact her ability to subdivide her | and.

He said with respect to the water and sewer, his understandi ng
Is that the stormdrain that is there does not take care of the
rest of the neighborhood. The rest of the sewer has not been
separated fromthe storm drai nage.

M. Duffy said he sees this request in alittle nore favorable
light. This type of request has been before the Board before.
It’'s not affecting nultiple lots and houses. It’'s a reasonabl e
request. He doesn’t know of another alternative nethod that’s
reasonable to get one or two hones on the |lots that don't affect
a | ot of people. There may be sone terns and special conditions
that they mght want to consider if the Board grants the request.

M. Anderson said this isn'"t a shoehorn type of |ot.
Di scussi on ensued.

MOTION by M. Duffy to grant the variances: 1)m ninmum | ot
frontage 60’ required, O proposed, 2)mnimumlot width, 75
required, 0 proposed to construct two single-famly hones on a
paper street - L Catherine Street, Sheet 126 Lots 148, 152, 155
& 158). The variance is needed to enable the applicant’s
proposed use of the property given the conditions of the
property. For a substantial period of tinme this paper street
has been abandoned by the Gty and by the State of New Hanpshire
RSA statute. The benefit by the applicant to reasonably devel op
two single-famly hones in this area is a condition allowed for
the area variance to be granted. It is wthin the spirit of the
ordi nance that these lots as these lots are significantly | arger
than any of the lots within the RA Zone or in this abutting

nei ghbor hood. There was no testinony about adversely affecting
property val ues of surroundi ng parcels, but since this is all
one lot at a dead end street owned by one conmmobn owner with no
apparent inpact to abutters, it should not adversely affect
property values. It is, therefore, not contrary to the public
interest. Those in opposition referenced RSA 674:41 and Section
16-23. He said that these are covered when the official notice
IS sent out about the public hearing. Substantial justice wll
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be served. Conditions: Protection of the prine wetland buffer
and buffer area during construction. Sewer and drai nage pl an
and profile be reviewed and approved by Cty staff for sewerage
and stormwater. Consolidation of lots into one |ot,
specifically Sheet 126 Lots 148-157 and the other house to be on
Sheet 126 Lots 158-163. One common driveway wth easenent for

ri ght of access be placed on file wwth the deed. One curb cut
on Lawndal e Avenue. Any existing easenents required by the Gty
for existing utility poles or wire and electricity also be
approved by the Gty staff.

SECONDED by M. Anderson.
MOTI ON CARRI ED UNANI MOUSLY

M. Jenkins now chairi ng.

4. Donal d & Cecil e Boucher (Omers) 11 Gendron Street
(Sheet E Lot 409) requesting variance to encroach 10 feet
into the 30 foot rear yard setback to construct a second
story dornmer on the back of an existing house. R9 Zone.

Jeff Gordon, Canpbell H Il Road, Francistown, NH M. Gordon
said he prepared the plans for this project and the application.

He said the property is located on a corner |ot that begins the
circle of Gendron Street. Al the properties are residential in
nature and the hones were built at various tines over the |ast
thirty years.

He said the upstairs of this hone is accessible by an existing
staircase and is unfinished. The proposal is to change the rear
roof pitch from12/12 to 4/12 in order to provide a bedroom
bath, and |iving space. Wen the house was | ocated on the | ot,
It was placed over the rear setback line, creating a wedge
approximately 1'-10" over the length of the house so it is not

I n conpliance with the ordi nance.
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M. Jenkins basically repeated back that it’s the placenent of
t he house on the lot that creates the hardship, otherw se they
woul d not be here.

M. Gordon agreed.

M. Jenkins asked if this is only for a dorner and the footprint
I S not being changed.

M. Gordon said there is no change in the footprint.

SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON

Bri an Racine, 45 Gendron Street. M. Racine said he lives
directly behind this house. He said his issue of concern is for

privacy. He said any windows or sliders will overlook directly
into their back yard.

He said when he bought his honme five years ago there was an
exi sting fence and | ast year they were able to encase the whole
back yard.

M. Jenkins said to have a second story on your hone is nothing
unusual. He said in this instance there is a hardshi p because
it is a corner ot and al so the placenent of the house on the

| ot presents a hardship. He said if the hone had been pl aced
correctly in the first place they wouldn’'t even be here asking
for this variance.

M. Raci ne asked how close to the property this will be to his
property.

M. Jenkins said at the furthest distance it is 10 and at one
point it is only 1.

M. Racine said at the closest point of the dorner if it would
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be 20° to the property Iline.

M. Jenkins said the footprint of the house isn’'t changi ng at
al | .

M. Duffy asked if M. Racine’s hone is a single story hone and
he confirned that it is.

SPEAKI NG | N FAVOR - REBUTTAL
No One.

MOTI ON by M. Duffy to grant the variance to encroach 10" into
the 30° rear yard setback to construct a second story dorner on
t he back of an existing hone at 11 Gendron Street. The vari ance
I S needed to enable the applicant’s proposed use of the
property. The benefit sought by the applicant cannot be

achi eved by sone other nmethod. The position of the building on
the property and the fact that it’'s on a corner |ot create a

hardship. It is within the spirit and intent of the ordi nance.
It wll not adversely affect the property val ues of surroundi ng
parcels. It’s a mnor change wwth no change in the footprint.

It is not contrary to the public interest. Substantial justice
I S served.

SECONDED by M. Anderson.

MOTI ON CARRI ED UNANI MOUSLY

5. Harry W & Kathleen A Converse (Omers) 115 Gl son
Road (Sheet D Lot 197) requesting variance to encroach 13
feet into the 35 foot front yard setback to construct an
8’ x29" farners porch. R30 Zone.

Harry Converse, 115 G | son Road. M. Converse asked what the
Board needs from him

M. Jenkins asked if this is already built.
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M. Converse said the porch is built, but the roof is not. He
sai d he understands that you may encroach half way into the
setback as long as the height of the deck is 4° or |less. He
needs the variance to put on the roof.

M. Jenkins asked how |l ong M. Converse has |lived here and when
t he porch was built.

M. Converse said for twelve years. He said he built the porch
| ast fall.

M. Duffy asked the size of the porch.
M. Converse said 8 out by 29 |ong.

M. Jenkins said he has seen it. He said it seens to be a
consi derabl e di stance fromthe street.

M. Duffy asked if there is a deck anywhere on the house.

M. Converse said he has a deck in the rear of the house.
SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON

No One.

MOTI ON by M. Anderson to grant the variance to encroach 13
into the 35 front yard setback to construct an 8 X29' farners

porch at 115 G |lson Road. The variance is needed to enable the
applicant’s proposed use of the property given the special

conditions of the property. |It’s a corner lot. It is within the
spirit and intent of the ordinance. It adds to the
attractiveness of the hone. It will not adversely affect the

property val ues of surrounding parcels. It is not contrary to
the public interest. Substantial justice will be served.
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SECONDED by M. Duffy.

MOTI ON CARRI ED UNANI MOUSLY

6. Lisa M Cneno (Ower) 120 Ri dge Road (Sheet C Lot 239)
requesting variance to encroach 19 feet into the 40 foot
required front yard setback (on R dge Road) to construct a
6’ x32" farmers porch. R40 Zone [ REHEARI NG .

Lisa G neno, 120 Ridge Road. M. G neno said the zoning of her
property is R40, but she believes when the house was built it
was | ocated in the R30 zone. She believes her house is only 30
fromthe street.

M. Jenkins said according to the drawing this is a corner |ot.
It is 30° to the front according to what the Board has been
present ed.

M. Jenkins asked about the sidewal k.

Ms. Cineno said it is on her property. She said it nust have
been added at | east twenty years ago. She said it’'s pretty old.

M. Jenkins said he believes the sidewal k was nandated in the
subdi vi sion and the devel oper put it in.

He said according to M. Falk's calculations it |ooks |ike the
farmer’s porch would be 21' fromthe sidewal k. There is about
another 10° fromthe sidewal k to the right-of-way.

Ms. Cineno agreed.

M. Duffy asked the age of the house.

Ms. Cineno said she thought it was built in 1959.

IMVF

Duf fy asked if the house was built in this footprint or if

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/080905.htm (64 of 74)12/28/2005 3:44:08 AM



ZBA Minutes

t he garage was added on.

Ms. Cineno said she believes the garage was built in 1973. She
said she is not adding to the footprint of the house, other than
the farnmer’s porch. She said she is renodeling the entire
house. She said she has a building permt to re-do the sunroom
and the master bath. She said they have six kids and they are
al ways on the sidewal k.

M. Duffy said when he drove around he didn't see a | ot of
farmer’s porches. He did see a lot of big decks.

Ms. Cnmeno said they do not have a deck at their house.
The Board di scussed the new devel opnment going in behind this

house, the sidewal ks in the area, other houses and their
| ocati ons.

SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON
No One.

MOTI ON by M. Duffy to grant the variance to encroach 19° into
the 40° required front yard setback to construct a 6’ X32' one
story farnmers porch at 120 Ri dge Road. The variance is needed in
order to enable the applicant’s proposed use of the property
given the conditions of the property. This is on a corner |ot
and the position of the house on the property originally was set

up in a R30 Zone instead of the current R4A0 Zone. It is within
the spirit and intent of the ordinance that a farnmer’s porch is
a reasonable addition to this piece of property. It should not

affect the property values of surrounding parcels. Sonme of the
houses in this area are closer and further away. The
positioning of the houses are unique. It is not contrary to the
public interest. Substantial justice is served in the continued
use and devel opnent for a single-famly hone in this zone.
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SECONDED by M. Anderson.

MOTI ON CARRI ED UNANI MOUSLY

7. Patrick B. & Cynthia E. Justvig (Omers) 420 Main
Dunst abl e Road (Sheet C Lot 60) requesting variance to
exceed maxi num accessory use area of proposed detached
24’ x35' garage, 40% all owed — 56% requested. RO & R30 Zones.

Tom Landry, Tom Landry Construction & Contracting. M. Landry
said he is representing the honeowners. He said the existing
garage is dilapidated and falling down. It has a cinder bl ock
foundation with a slab. It is technically unsafe. The proposal
Is to denolish the existing garage and erecting a | arger garage
inits place. It is proposed as a three-car garage with a
second fl oor for storage.

He said he didn't feel this would interfere with the property
val ues because right now t hey have an eyesore.

M. Jenkins said the Board nenbers have seen this. He said the
only thing he couldn’t figure out was why the need for a 24’ X35’
garage. It is a nmassive garage.

M. Landry said they have a twel ve-year-old daughter who w |l be
driving in the future and they aren’t planning to | eave the
Nashua area. R ght now they have two vehicles they want to
house and the third bay will be used for |awn equi pnent and
other itens for the yard and “toys.”

M. Jenkins asked if the front of the garage is going to be the
35" and M. Landry agreed.

M. Landry said the house is actually smaller than the average

sized house. There are future plans to add onto the house | ater
on. He needs the garage nore at this point.
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Ms. Douglas asked what would be on the second fl oor of the
gar age.

M. Landry said it will be used for storage. There wll be no
pl unbi ng or heati ng.

M. Duffy said he saw this garage as a little bit too big for

three cars. He said he has two daughters and a w fe and they

have no garage. He asked if the driveway is going to stay the
sane.

M. Landry said it is. He said in front of the garage it wl|l
be a little larger.

M. Duffy asked if the garage wll be on a sl ab.
M. Landry said there will be a 4 frost wall.

M. Duffy asked if the owner could live with a single-story
garage, instead of having a two-story structure. He said he
sees the two-stories as a significant change to the character of
t he nei ghbor hood.

Patrick Justvig, 420 Main Dunstable Road. M. Justvig said the
house was built in the 1920s and he has no storage at all in the
attic. He has no roomto get upinit, no stairs, nothing. The
basenent is all fieldstone and it’'s |eaking. Everything down
there gets wet even though he has put 2’ X4’s down.

He said the existing garage is being held up by two cone-a | ongs
trying to hold the walls in and prevent the walls fromfalling
out and the roof fromfalling in.

M. Jenkins asked why he wasn’'t putting his noney into the house
| nstead of a garage.

M. Justvig said this is going to happen too. He said he’'s

slowmy putting windows in to update the house and keep the
heati ng expenses down.
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SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON
No One.

M. Jenkins said the Board nay want to consi der a speci al
condition that there be no heat and no plunbing if they are
inclined to grant the request.

MOTI ON by M. Anderson to grant the request to exceed the

maxi num accessory use area of proposed detached 24’ X35' gar age,
40% al | owed, 56% requested at 420 Main Dunstable Road. The
variance i s needed to enable the proposed use of the property
given the special conditions of the property. The size of the
home and the condition of the existing garage lend itself to the
proposed | arger garage with storage that’s not available in the
house. The benefit sought by the applicant cannot be achi eved

by sone ot her nethod reasonably feasible. It is within the
spirit and intent of the ordinance. It will not adversely

af fect property values of surrounding parcels. It’s not contrary
to the public interest. Substantial justice will be served.

Speci al Condition: No plunbing or heat in the garage.
SECONDED by M. Jenki ns.

MOTI ON CARRI ED UNANI MOUSLY

9. Anthony W & Karen |I. Terilli (Omers) 19 & L New
Hanpshi re Avenue (Sheet 138 Lots 28 & 30) requesting the
follow ng variances: Lot 28: 1) mninmum/|lot area, 9,000
square feet required — 7,500 square feet proposed, 2)

m ni mnum rear yard setback, 30 feet required, 16 feet
proposed — to construct a second story on existing house;
Lot 30: 3) minimumlot area, 9,000 square feet required,
7,500 square feet proposed, and 4) mninmumrear yard

set back, 30 feet required, 20 feet proposed. RO Zone.
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Atty. Andy Prolman, 20 Trafalgar Square, Nashua. Atty. Prol man
said Matt Erickson of Menco is also present. This is going to
be the builder on the site.

He referred the Board to the plan dated from 1947. He said
these are old city lots - 7,500 square foot lots in a RO Zone.
He said he has provided a sketch of the two lots from M.

Eri ckson. He said the “Terilli’s” live in the existing house,
Lot 138-28 (Lot 8 on the 1947 plan). They are proposing to take
down t he garage and construct a new house on Lot 138-30 (Lot 9
on the 1947 pl an).

He referred the Board to a packet of information they had been
provided. He said it contains tax bills and assessor’s
i nformation that show historically there are two | ots of record.

He said he has the title history that shows the | ots have been
conveyed fromthe original owners up to the “Terilli’s” as Lot 8
& 9 in the chain of title if the Board should want a copy of

t hat i nformation.

He said he believes the Board has a copy of the G S nap and the
house plans as wel|.

Atty. Prolman said the area variances are bei ng requested
because the lots pre-date the current zoning. The current
zoning requires 9,000 square feet and a | ot depth of 90" and the
rear yard setbacks. The existing house already encroaches into
the rear yard setback. They are proposing to line up the new
house conparable to the existing house and conparable to the

nei ghbor hood.

He said they believe they have a hardship. These are snmall old
city lots, which is a special condition of this property. There
IS no reasonable alternative. They can’t do anythi ng about the
| ot depth or lot size. They could build a houses within the
set back, but they woul d have strange and unreasonabl e and

unwor kabl e houses. You could chop off the back half of the
“Terilli’”s” existing house, but that’s not a reasonable
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alternati ve.

He said Atty. Alfano discussed Section 16-161 at |ength, which
he believes this applicant neets. This use wll not offend any
of the general purposes of the zoning ordinance. This is a
residential use in a residential zone. |f you |ook at New
Hanpshire Avenue all the lots in the area are 7,500 square
feet. Sone of the lots are a little bit |arger and sone are a
little bit smaller, but they neet the character of the

nei ghbor hood.

He said there isn't going to be any inpact to nei ghbori ng
property values. The inprovenents to the “Terilli’s” house are
going to cost approximately $120,000. They are going to go up a
floor and take down the garage. The new house is going to be
constructed and nmarketed in the $350, 000 range.

He said this allows the “Terilli’s” a reasonable use of their
property and adds additional housing stock to Nashua for m ddl e-
| ncone peopl e.

M. Duffy asked if the house is going to be used as a rental
property or nulti unit.

Atty. Prolman said the “Terilli’s” are going to live in their
house with their children. The other ot will have a house
built onit and it will be sold. He said the buyers of the new

house could rent it out rather than live in it thensel ves.

M. Duffy said that what he is hearing is that these are single-
famly honmes. He asked if there would be a problemw th a
special condition that these are single-famly hones, not nulti-
famly or multi-unit.

Atty. Prolman said they are single-famly hones.

SPEAKI NG | N FAVOR

No One.
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SPEAKI NG | N OPPGCsSI TI ON
No One.

MOTION by M. Duffy to grant the variances: Lot 28: 1) m ninum
| ot area, 9,000 square feet required — 7,500 square feet
proposed, 2) mninmumrear yard setback, 30" required, 16’
proposed — to construct a second story on existing house; Lot
30: 3) mninumlot area, 9,000 square feet required, 7,500
square feet proposed, and 4) mninumrear yard setback, 30
requi red, 20’ proposed. The variance is needed to allow the
appl i cant the proposed use of the property given the “Boccia”
and “Si npl ex” cases and standards. This is very simlar in size
and shape of the lots. Single-famly use is an approved use in
the RO Zone. There are other houses, single-story and two-
stories in the neighborhood. There is no other nethod
reasonably feasible for the applicant to pursue other than the
variances. It is within the spirit and intent of the ordinance
that the applicant have devel opnent use of the property. They
wi Il be taking down the existing garage. It should not
adversely affect the property values of surrounding parcels. It
IS not contrary to the public interest. Substantial justice

w il be served.

SECONDED by M. Anderson.
MOTI ON CARRI ED UNANI MOUSLY

Request for Rehearing

Madeline R & Gerard R Bergeron (Omers) 23 Gosselin Road
(Sheet C Lot 68) requesting the follow ng vari ances: Proposed
Lot “A’: 1) mninum /|l ot frontage, 75 feet required — 12 feet
proposed, 2) mnimum/lot width, 90 feet required — 12 feet
proposed; Proposed Lot “B’": 3) mninmum/|l ot frontage, 75 feet
required — 12 feet proposed, and 4) mninmumIlot wdth, 90 feet
required — 12 feet proposed — all requests to subdivide one | ot
into three lots. R9 Zone.
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M. Jenkins asked the Board nenbers if they all had read the
request for rehearing. He said basically his understandi ng of
the request is that instead of asking for three |ots they are
going to ask for two.

The Board questioned whether this should be a new application.

M. Falk said they can ask for it as a new application, but the
Board woul d have to | ook at the “Fisher v. Dover” case to see if
it’s a substantially different request. He said he thinks it’s
pretty different because it’'s going fromthree lots to two |ots.

The Board di scussed the advertising and the fact that it would
be a new case.

M. Jenkins asked if there was a procedural error, such as
| mproper noti ce.

The Board did not feel this was the case.

M. Jenkins asked if the decision was illegal. D d the Board
fail to conpletely address each point of law required for the
speci al exception and/or variance.

M. Duffy said “no” and that it’s not evident by the information
presented by counsel for the applicant. M. Jenkins agreed.

M. Jenkins asked if the request for rehearing contains new
i nformation not presented or available to the Board at the
ori gi nal heari ng.

M. Jenkins said he recalls asking the applicant that night if
he could reduce it down to two lots and they were adamant t hat
they did not want to do that. He said they can cone back with a
request for two lots with a whol e new pl an.

M. Jenkins asked if there is anything in the request that could
cause the Board to nake a different decision.

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/080905.htm (72 of 74)12/28/2005 3:44:08 AM



ZBA Minutes

No answer coul d be heard.

MOTI ON by M. Duffy to deny the request for rehearing. He said
that there is no procedural error, no illegal decision and the
request did not include any new i nformati on not presented at the
original neeting. However, the applicant has the opportunity to
file a new request for a different request.

SECONDED by M. Anderson.

MOTI ON CARRI ED UNANI MOUSLY
Homer L. Jr. & Claire L. Goons Irr Trust (Omers) 1 den Drive
(Sheet B Lot 489) requesting variance to encroach 10 feet into

the 30 foot rear yard setback to construct an attached 17’ x40’
garage. RO Zone.

M. Jenkins said this case was deni ed because there was nobody
present to testify.

M. Fal k made sone comments that could not be understood. He
did say the applicant wanted to pay the application fee and
start all over again.

MOTI ON by M. Jenkins granting the rehearing request.

SECONDED by M. Duffy.

MOTI ON CARRI ED UNANI MOUSLY

M NUTES

7112/ 05

MOTION by M. Duffy to accept the mnutes of the 7/12/05
neeting, waive the reading, and place themon file.

SECONDED by M. Anderson.
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MOTI ON CARRI ED UNANI MOUSLY
Regi onal | npact

The Board did not see any itens of regional inpact.

ADJ OURNMENT

M. Jenkins called the neeting closed at 10: 52PM

Susan Dougl as
Cerk

| t
Taped
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