ZBA Minutes

ZONI NG BOARD OF ADJUSTMENT PUBLI C HEARI NG AND MEETI NG
February 22, 2005

A public hearing of the Zoning Board of Adjustnent was held on
Tuesday, February 22, 2005 at 6:30 p.m in the Auditorium at
Cty Hall.

Tom Jenki ns conducted the heari ng.

Menbers present were: Tom Jenkins, Chair
Susan Dougl as, derk
Jay Coffey

Don Bert hi aune
Ri chard Rondeau
Jeff Anderson

Al so present: Carter Fal k, Deputy Pl anni ng Manager/ Zoni ng

M. Jenkins said in hearing tonight's cases the Board woul d be
| ooki ng for evidence on the follow ng points of |aw as
establ i shed under the Cty of Nashua Zoni ng Ordi nance and
enpowered to it under the State of New Hanpshire enabling

| egi sl ati on.

For variances in the ordi nance the follow ng conditions nust be
met :

(1) A zoning restriction as applied to your property
interferes wwth reasonabl e use of the property, considering
t he uni que setting of the property in its environnment; (2)
no fair and substantial relationship exists between the
general purposes of the zoning ordinance and the specific
restriction on the property; and (3) the variance woul d not
injure the public or private rights of others.
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For
foll

(4)

(2) The spirit and intent of the ordi nance nust not be
broken by granting the variance.

(3) Ganting the variance will not adversely affect other
property in the district.

(4) Ganting the variance nust be of benefit to the general
public and not solely the individual.

(5 Not to grant the variance would result in an injustice.

speci al exceptions designated by the ordi nance, the
oW ng nust be net:

(1) The use requested nust be listed in the Table of Use
Regul ati ons as a special exception in the district for which
the application is nmade or is an existing non-conformng use
for which a request to expand is being in accordance wth
Subchapter 13 of the Nashua Revi sed O di nances.

(2) The requested use will not create undue traffic
congestion or unduly inpair pedestrian safety.

(3) The requested use will not overload any public water,
drai nage or sewer system or any other nunicipal systemto
such an extent that the requested use or any devel oped use
in the imediate area or in any other area of the City wll
be unduly subjected to hazards affecting health, safety, or
t he general welfare.

Any special regulations for the use set forth in other

sections of the zoning ordinance are fulfill ed.

(5) The requested use will not inpair the integrity or
character of the district or adjoining zones nor be
detrinental to the health, norals or welfare of the
resi dents of Nashua.
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He said the order of receiving testinony will be in the
follow ng manner: Testinony wll be heard fromthe applicant
seeking the adjustnent. The applicant wll have fifteen m nutes

to address the five points of |aw just described. The Board
wi Il not consider in their decision any information which does
not address those points.

The timng light on display will shine green until there is one
m nute renmai ning at which tine the anber light will cone on.
When the light turns red, the speaker nust stop testifying. The
Board may then ask questions of the applicant.

After the presentation the Board wll then take testinony from
those in favor of the application and then fromthose in
opposi tion.

He said each speaker wll be allowed five mnutes to address the
Board. The timng light will show a green light until one
mnute is remaining. The anber light will be on during the | ast
m nute and the speaker nust stop when the light turns red.

He sai d speakers are asked to confine their coments only to the
new points of information or may sinply state that they agree

Wi th the previous speaker. Speakers will conme forward to the

m crophone and state their nane and address for the record. All
testinony given this evening is understood to be given under
oath as in a court of |aw

At the end of all testinony in opposition, the applicant wll
have five mnutes to address any points raised in opposition.
After this testinony one (only one) person fromthose in
opposition will be given five mnutes to address the applicant’s
rebuttal. No new testinony nmay be given and only soneone who
spoke in opposition may provide rebuttal testinony.

He said should the applicant or any of the public in opposition
feel an unjust or unlawful decision was nade may request a

rehearing of the Board within 30 days of the decision. Contact
the Ofice of Zoning for further details about the process. |If
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any person or party is not granted a rehearing or still feels
that an unjust or unlawful decision has been rendered by the
Board you nay appeal the case to the New Hanpshire Superi or
Court. Three affirmative votes of the Board are needed for the
granting of a variance or a special exception.

1. Walter W & David Anderson, Trustees, (Omers) 539
Amherst Street (Sheet H Lot 88) requesting the follow ng
variances: 1) to exceed nmaxi mum nunber of ground signs per
prem ses, one all owed, one existing — one additional 50
square foot ground sign proposed; and 2) to encroach 20 feet
into the 20 foot required front yard setback for proposed
ground sign. HB Zone.

Voting On This Case:
Tom Jenki ns

Susan Dougl as

Jay Coffey

Don Bert hi aume
Jeffrey Anderson

No One cane forward to nmake a presentation. This case had been
t abl ed from previ ous neeti ng.

MOTI ON by M. Jenkins to deny the request to exceed the maxi mnum
nunber of ground signs at 539 Amherst Street. He said it is
unjust to permt the second sign because it is in sight of the
Mobi | sign next door and also to deny the encroachnent of 20’
into the 20° required front yard setback, as there is no need
for an additional ground sign. It is out of character with the
rest of Amherst Street.

SECONDED by M. Coffey.

MOTI ON CARRI ED 4-1, Ms. Dougl as opposed.
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2. Durette Realty Trust (Owmner) 20 Smthfield Terrace
(Sheet 56 Lot 139) requesting the follow ng variances: 1) to
encroach 6 feet into the 25 foot rear yard setback; and 2)
to exceed maxi mum buil ding area, 20% al |l owed, 21.3%
requested — to construct an 8 x14' hone addition. RA Zone.

Voting on This Case:
Tom Jenki ns

Susan Dougl as

Jay Coffey

Don Bert hi aune
Jeffrey Anderson

Leon & Nancy Durette, 20 Smthfield Terrace. Ms. Durette read

fromher application. She said the land use is di mnished by the
set back requirenent because it is a corner lot. This is a basic
standard addition for the use of the honme. The abutter to the

|l eft will not be encroached upon. The hone behind their lot sits
about 60’ fromthe |lot |ine.

M. Jenkins asked how | ong they have owned their hone.
M. Durette said three plus years.

M. Jenkins said this is in a cluster devel opnent. Since they
are on a corner lot there are two front yard setbacks. |If the
addition were being placed to the side versus the rear of the
house they woul d actually be encroaching into the side yard

set back, which would be a hardshi p because of the 25 setback
and that is what they have. He said they don’'t have a hardship
in the rear.

He said there is a deck in the rear. He asked the height of the
deck.

Ms. Durette said it is two steps up.

M. Jenkins said the deck is already encroaching into the rear
yard setback. He asked if they have talked to the nei ghbors who
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| i ve behind them

Ms. Durette said they have. She said that nei ghbor’s house
sits way back 50" - 60, maybe nore. She said this really
doesn’t affect this neighbor.

She said the location they have chosen to expand is where the
living roomis. She said the house has four bedroons, but the
living space is mnimal. They are trying to get nore living
room space. It is basically 14’ X14'.

M. Berthiaunme asked if they realized that the house was this
smal | when they | ooked at the house.

M. Durette said the house was not finished at that tine.

She said they | ooked at the house next door, which had furniture
init, but didn't have a lot of the itens you accunul ate over
time and it | ooked generous at the tine. Wen they noved into
their honme they found that it was a little small. She said they
can’t have a TV in the living room because there is no wall
space. There’'s a fireplace and wi ndows on both sides and a
stairway on the other side.

SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCsI Tl ON

No One.

M. Berthiaume & M. Coffey expressed the fact that the lots are
small and if the Board were to approve an addition it would nean
overriding the concept of a cluster devel opnent.

Ms. Douglas said she didn't have a problemwth it. She said
the abutting property is large and the distance is so great from

the structure to the property line. She said they are only
exceedi ng the maxi mum building area by 1.3% which she thinks is

file://ll/Wwwlive/nashua_www/Planning/ZoningBoard/Minutes/2005/022205.htm (6 of 64)12/28/2005 3:47:16 AM



ZBA Minutes

very m ni mal .

MOTI ON by M. Coffey to deny the request to construct an 8 X14’
addition by encroaching 6° into the 25 rear yard setback and
exceedi ng the maxi mum bui l ding area, 20% all owed - 21.3%
proposed at 20 Smthfield Terrace. Hardship has not been proven.

SECONDED by M. Berthi aune.

MOTI ON CARRI ED 4-1, Ms. Dougl as opposed.

3. Mark W & Audrey J. Garneau (Omers) 6 Joffre Street
(Sheet 122 Lot 320) requesting the follow ng variances: 1)
to encroach 5 feet into the 25 foot front yard setback; and
2) to encroach 5 feet into the 10 foot right side yard
setback — to construct a second story dorner. RA Zone.

Voting on This Case:
Tom Jenki ns

Susan Dougl as

Jay Coffey

Don Bert hi aune
Jeffrey Anderson

Mark & Audrey Garneau, 6 Joffrey Street. M. Garneau said the
request is being nade to increase the living area of the second
floor. It will be a dornmer to be built straight up froman
existing structure. He said it isn't going to encroach any
further or closer to the property line. He said this request
does not interfere or violate the spirit and intent of the
zoni ng ordi nance.

He said upon conpletion of the project, it wll increase the
val ue of the property, which will also increase the value of the
surroundi ng hones.

M. Jenkins asked if the foundation of the structure is being
changed.
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M. Garneau said it isn't going to be changed.

M. Jenkins asked how far the foundation is fromthe property
i ne.

M. Garneau said 5.

M. Jenkins said basically the house pre-dates zoning due to the
age of the hone.

M. Garneau said it was built in 1915.
SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON

No One.

MOTI ON by M. Jenkins to grant the variances: 1) to encroach 5
into the 25 front yard setback 2) to encroach 5 into the 10’

ri ght side yard setback to construct a second-story dorner at 6
Joffre Street. The house currently does not neet the setbacks
because it is non-conformng. The spirit and intent of the
variance are net by granting the variances. |t does not
adversely affect the property values of surrounding parcels. It
IS not contrary to the public benefit. Substantial justice wl]l
be met by granting the variances.

SECONDED by M. Anderson.

MOTI ON CARRI ED UNANI MOUSLY
4. Nashua Pastoral Care Center, Inc. (Omer) 12-14 C
Street (Sheet 40 Lot 9) requesting special exception to

expand a non-conform ng use by adding a 727 square foot
single-story addition to an existing 4-unit nulti-famly
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buil ding. G Zone.

Voting on This Case:
Tom Jenki ns

Susan Dougl as

Jay Coffey

Don Bert hi aune
Jeffrey Anderson

Gordon Leedy, Planner/Vanasse, Hangen & Brustlin. M. Leedy
said the applicant is seeking a special exception pursuant to
Section 16-208 (a)(1) relative to the expansion of an existing
non- conf orm ng use.

He said essentially they want to construct a 727 square foot
addition to an existing four-unit residential structure. He
said the neighborhood is largely residential in use and in
character, although it is zoned industrial. He said surroundi ng
this building on all but one side, are residential uses and
simlar structures. The addition would be in keeping with the
character of the neighborhood. The size of the enl arged
structure is in keeping with the scale of the existing

nei ghbor hood and its structures.

He said this will be a one-story addition that wll be | ocated
to the rear of the existing building. It will be of simlar
materials to the existing building. It will have no undue

| npact on the character of the existing neighborhood. There are
no additional units proposed as a part of this request so there
Is no real expansion of use. There won’t be any significant

I npact on city utilities or on the transportati on system or any
ot her aspect of the neighborhood. It’'s going to be served by
public water and sewer.

He presented pictures of the existing building to the Board. He
said this is actually a double lot that goes through from“C’ to
“D'’. He said fromthe C Street frontage view it is a typica
New Engl ander, probably built around the turn of the century.
He said the D Street view shows screening for the yard. He said
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the shed will be rel ocat ed.

M. Jenkins asked if the oak tree is going to be renoved.

M. Leedy said they are proposing to keep the oak tree.

M. Jenkins asked what the addition is going to be used for.

M. Leedy said it is an expansion of the two ground floor units
that are there today. It will be for additional bedroons and a

| aundry facility.

M. Jenkins asked how | ong Nashua Pastoral Care owned the
property.

A female (not identified) said since 1994,

M. Coffey asked if there is going to be nore parKking.
M. Leedy said the parking will be the sane.

SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON

No One.

MOTI ON by M. Berthiaune to grant the special exception to
expand a non-conform ng use by adding a 727 square foot single-
story addition to an existing four-unit nmulti-famly buil ding at
12-14 C Street. The use is listed in Section 16-208 (a)(1). It
w Il not create undue traffic congestion or unduly inpair
pedestrian safety or overload public water, drainage or sewer or
ot her nunici pal systens. Special regulations are fulfilled. It
will not inpair the integrity or be out of character with the
nei ghbor hood.

SECONDED by M. Coffey
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MOTI ON CARRI ED UNANI MOUSLY

5. Jeffrey M Hirsch (Owmer) 550 Amherst Street (Sheet H
Lots 181, 184 & 646) requesting the follow ng: 1) speci al
exception to allow site grading within the critical wetland
buffer of Round Pond; and 2) variance to allow |ight
trespass to exceed 0.2 footcandles at internal property
boundary lines. GB Zone. (Postponed to 3/8/05)

6. Sandy A. Fabre & O ga A Gonbins (Omers) 32 WI der
Street (Sheet 96 Lot 71) requesting use variance to allow a
day care with 17 children. RB Zone.

Voting on This Case:
Tom Jenki ns

Susan Dougl as

Jay Coffey

Don Bert hi aume
Jeffrey Anderson

O ga Gonbins, 32 Wlder Street. Ms. Gonbins passed around sone
material to the Board. Ms. Gonbins said she has twel ve
children in her care - differing ages. At this point in tine
she has only two children after school.

M. Jenkins said Ms. Gonbins was before the Board 8/13/02 and
at that tinme was granted a maj or hone occupation for six
children. She canme back to the Board in Novenber 2004 and was
granted a variance to increase the maxi num building area. He
said basically she is here asking to increase the hone
occupation from 300 square feet to 657 square feet. He said
basically the 657 square feet that she is requesting is pretty
much the entire first floor of the house.

Ms. Gonbins agreed to this information.
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M. Jenkins said that the Board sees the testinonials and they
are sure she does a wonderful job taking care of the children.
He said they understand that the State has given her perm ssion
to take care of seventeen children in her hone. He said the
problemis that Nashua’'s ordi nances state you may use 300 square
feet for a maj or hone occupation and what she is asking for is
doubl e what the | aw all ows.

He said she is located wwthin a RB Zoning district - a

nei ghbor hood zone - a residential nei ghborhood and she is asking
that she be allowed to run a comercial business within a

nei ghbor hood of residential hones.

He said the house is on a corner |lot and there is a small front
yard. He couldn’t foresee anyone havi ng seventeen children in a
smal | residential honme on Wlder Street with a very small front
yard. Safety is a concern. Traffic is a concern. There would
be seventeen children being dropped off and seventeen bei ng

pi cked up. He asked what the hardship is.

Ms. Gonbins didn't answer this question.

M. Jenkins said he thinks what she needs to do is rent a
commer ci al place sonewhere because she is running a conmerci al
busi ness in a residential neighborhood. He said if she were the
nei ghbor next door and trying to live in your hone and there
were seventeen children bei ng watched next door he wasn't sure
she would like it if you were just a regul ar neighbor. He said
it’s not fair to the rest of the nei ghborhood. He said it

| npacts the property values of the rest of the neighborhood. It
| npacts the traffic for the rest of the neighborhood. He said
there isn’t any hardship.

Ms. Gonbins said she has never had a probl em around her
nei ghbor hood.

M. Jenkins said he is sure she does a wonderful job. He said

the fact is that she is running a commercial business in a
residential nei ghborhood and there is no basis for a hardship.
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M. Jenkins said when Ms. Gonbins was before the Board in
Novenber he pointed out that she had three or four signs on her
buil ding. He said she still has these signs. He pointed out she
Is permtted one small sign of two square feet. He said she is
runni ng a comerci al busi ness.

Ms. Gonbins asked how many children she is supposed to have.

M. Jenkins said she has been before the Board in August 2002
and been granted a honme occupation for six children. He said he
doesn’t see this nunber increasing.

Ms. Gonbins asked if the Board coul d approve ten chil dren.

M. Jenkins said he guessed that they could approve for |ess

t han what the request is asking for, but he would not change the
square footage of what she has already been granted. He said

t he other nenbers could do what they wanted, but he was going to
| eave it the way it is.

Ms. Gonbins again asked how many chil dren she can have.

M. Jenkins said the Board isn’'t going to take away what she was
granted i n August 2002.

M. Coffey commented that this is a commercial operation being
run out of a residential area.

SPEAKI NG | N FAVOR

No One.

SPEAKI NG | N OPPCSI Tl ON

No One.

MOTI ON by M. Jenkins to deny the use variance to allow a day

care center with seventeen children at 32 W/l der Street. He
said the zoning restriction does not interfere with the
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reasonabl e use of the property. The Board has already approved
a daycare operation on 8/13/02. It would not be within the
spirit and intent of the ordinance to grant. It wll adversely
af fect the surroundi ng property val ues.

SECONDED by M. Coffey.

MOTI ON CARRI ED UNANI MOUSLY

1. AS-VR Realty, LLC (Ower) Wal-Mart Real Estate Business
Trust (Applicant) 420 Amherst Street (Sheet H Lot 485)
requesting the follow ng: 1) use variance to expand a
nonconformng use to permt a retail establishnent selling
general nerchandi se along with associ ated and customary uses
such as, but not limted to, the follow ng: food, autonotive
servi ces, personal services (i.e. bank and other financi al
servi ces, hairdressing, optical, pharmacy, etc.) bakery,
garden center and various other consuner goods and services;
2) variance to allow site devel opnent within the
conservation zone; and 3) special exception for working and
filling wthin an other wetland and wetl and buffer and a
prime wetland buffer for redevel opnent. Al Zone.

Voting on This Case:
Tom Jenki ns

Susan Dougl as

Jay Coffey

Donal d Bert hi aune
Jeffrey Anderson

Atty. Gerald Prunier, 20 Trafal gar Square, Nashua. Atty.
Prunier said Atty. Prolman (his partner), Janes Petropul os and
Paul Hayner from Hayner/ Swanson, Verne Lacosa and Gary MNaught
were al so present tonight to answer questions the Board m ght
have. Atty. Prol nan passed around sone material to the Board.

He said at the present tine there is a building of approximtely
80, 000 square feet on the site in question. This building
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currently houses “Building 19 & a fraction.” They are proposing
the construction of a one-story, 186,000 square foot retai
center.

He asked the Board to check that it has the mnutes of the
previous neetings relative to this site as well as all of the
testinony and reports that were given to Nashua Conservati on
Comm ssi on.

M. Jenkins confirned that the Board has all this materi al.

Atty. Prunier said they have spent approximately two years
showi ng the Conservation Comm ssion what they can do with this
particular site to avoid any problens with the wetl ands so that
when the construction is finished, the water com ng off of the
site is cleaner than it is at the present tine with | ess

vel ocity.

He said they feel that the current variances allow themto use
the retail center for what they propose to do. He referred the
Board to the decisions of the previous neetings and the letters
t hat were handed out to the Board. He said there is a letter
from M chael Yeomans that indicates there would be no limtation
in floor size. He said in 1995 Atty. Mdrgan Hollis cane to the
Board for a building of 157,000 square feet plus another 28, 000
square feet of planning ??? area and the request was granted,.

M. Jenkins said the Board has the mnutes fromthe previous
neetings, but they don’t have any of the actual plans that were
submtted for the proposed structure(s). Permts were never
pul | ed.

Atty. Prunier said on at |least three different occasions this
property has been granted a variance for retail use of various
| ar ge si zes.

He said they feel that the request conplies with what has
previously been proposed for the site and that it is a
reasonabl e use of the property. It has always been used as
retail.
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He said it will not adversely affect any of their abutters. He
said in the packet that was handed out there is a letter from
M. Bram ey, an appraiser. It covers his know edge of this

particul ar piece of property and states that there would be no
adver se i npacts.

He said the use will not be contrary to the spirit of the

ordi nance as the court found and the other Boards found that
there were simlar uses in the surrounding areas and that these
uses were not inconpatible with the other uses that are
presently existing on that site.

Atty. Prunier said the special exceptionis listed in the Table
of Use Regulations. It will not create undue traffic congestion
or unduly inpair pedestrian safety. He referred the Board to
the letters from Vanasse Hangen, the consultant to the Gty,
regarding Option #18. He said the Cty has accepted that. It
wll wden Amherst Street. Wal-Mart will incur an expense of
two mllion dollars to do this work.

He said the requested use will not overload any public water,
drai nage or water supply system He referred the Board to the

| etters from Janes Petropul os, Hayner/ Swanson and Donal d War e,
Penni chuck Water Conpany. He asked the Board to note the
section of the letter that states “Pennichuck has no objection
to the proposed project based on the facts delineated above.
Penni chuck believes that the existence of pavenent within the
75 setback zone is offset by the overall inprovenents to the
existing site that will result in: increased rates of
infiltration, decreased rates of peak runoff, enhanced treatnent
of the stormwater |eaving the site, inplenentation of proper
snow handl i ng and di sposal plan, inplenentation of a storm water
managenent plan - including parking | ot sweeping, catch basin

cl eani ng and mai ntenance of the stormwater treatnent system’”

He said the letter from Pennichuck is very inportant in hel ping
the Board make its determnation as this is an inpartial third
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party review ng the plans and specifications.

He said there are special conditions that apply to this case.
He said the proposed use and its intendnent inpacts cannot
reasonably be avoided. Further mtigation parcels have been
proposed both on and off-site. These have been accept ed.

He said they have proven to the Nashua Conservati on Conm ssi on
that they have taken the | east damaging route and that it is the
best practical alternative avail abl e.

He said the overall inpact of encroaching into the wetland and
buf fer areas are necessary, but said encroachnent is outwei ghed
by the benefits being derived.

He said there is no significant inpact on the aquifer habitat of
rare and endangered species wll result.

He sai d adequate erosion and control nethods have been
| ncorporated into the plan.

He said the requested use will not inpair the integrity or be
out of character with the district.

Atty. Prunier said the Conservation Conm ssion gave this project
a favorabl e recomendation with twenty-three conditions. He
said nost of the conditions had to do with changes on the plan,
but they did make sone substantive recommendations that the
applicant has agreed to abide by. He went to the stage and
showed the Board the proposed plan with the ponds on them He
said this is not what is out there today. He said Bob Prokop
wi Il be testifying to explain what is being done with the ponds
in order to make them effective.

He pointed out that in addition to the ponds bei ng enhanced the
bui | di ng has been noved further away fromwhere it stands
presently and noved nore of the building out of the 7%
conservation area. They are naking the site |l ess of a problem

t han what exists at the present tine.
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Ji m Petropul os, Professional Engi neer, Hayner/Swanson Inc., 3
Congress Street, Nashua, NH M. Petropulos said his firmis
the site engineer for the project.

He said with reference to the special exception to allow work
within the wetland and wetl and buffer, .74 acres are intended to
be inpacted. He referred to the plan that was on display as he
spoke. He said the .74 acres consist of an existing water course
on the property. There were two ponds that were built as part
of the “Kealy Farns” project that are near the entrance. He
referred to themas the | ower pond and the upper pond. He said
the .74 acre inpact is to facilitate a new wetland that is to be
constructed a bit further to the northeast. He said the newer
wet | and and the enlarged wetland will create a better wetl and
conplex in front of the property.

He pointed out the plan of the site as it exists today. He said

the forner “Kealy Farns Supernmarket” was built circa 1980. It
consists of an entrance off of Amherst Street with approximtely
500 parking spaces. It also has two of the aforenentioned

ponds. He said the ponds take stormwater fromthe front parking
| ot and the “Building 19” building discharges its roof water
directly to Lyle ??? brook.

He di splayed a map that showed the watershed. He indicated the
| ocation of the site and the |ocation of Arherst Street. There
are about 65 acres of devel opnent that contribute to the water
course. It includes Kessler Farns Condom ni uns, Sonerset
Apartments, Waterford Place Condom niuns, and a handful of
commercial sites |ocated on Anmherst Street. These were

devel oped prior to the technol ogi es that exist today. The
rainwater i s dunped into the water course and that’s what feeds
the two wetlands and ultimately flows into Birch Pond, which is
al so a man- nade wet| and.

He said with the redevel opnent of the site they are proposing a
stormwater systemthat has two pieces to it. The major parking
areas wll be captured wth curbs and catch basins and outletted
into a constructed wetland. He said M. Prokop wll provide

i nformati on about what a constructed wetland is and the benefits
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of such a wetland. He said the water will receive proper
treatnment and go into the [ ower pond. They are providing a
conbi nati on of detaining the | ower and upper pond. He said they
pur posely undersi zed the pipe so flow can't get through in a
qui ck manner.

He said the expansion and reconstruction of the upper wetland
will treat all the water comng off the 67 acres that currently
goes through pretty nuch untreated through the system

He poi nted out an orange shaded triangle on the plan. He said
It is a recharge conponent of the stormwater system It wll
take the roof drainage and provide storage, alnost |ike a | each
field for stormwater. It gives the opportunity to recharge
this property, which is in the Water Supply Protection District.

M. Petropulos said the enlargenent, the reconstruction, the
detention and the recharge serve to not adversely inpact any

fl oodi ng dowmnstream He said there are about four acres of new
asphalt on the new devel opnment conpared to the existing
condition. He said with regard to quality, there will be two
Vortechni c devices that are treatnent chanbers beneath the
parking lot that renove suspended solids fromthe runoff.

He said in the conservation zone there is a 150" zone fromthe
wet|l and and also a 75 zone. |In that 75 the code doesn’'t want
to see any devel opnent for new sites and from75 to 150" you
can pave as long as the stormwater nmanagenent is outside that
zone. For redeveloped sites it'’s a little different. For these
Ssites it states to do the best you can.

He referred to the existing site plan. He said a portion of the
existing building is wthin the conservation zone. He indicated
the gray areas show portions of the site that are pavenent that
Is in the 75 setback. He said the proposed redevel opnent has a
portion of the building within the 150" buffer, but it’'s

approxi mately 1100 square feet |less than the existing condition.
Wthin the 75 buffer they have about 6000 square feet |ess of
pavenent .
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M. Jenkins asked how many parking spaces there are in the 75
buffer.

M. Petropulos said approximately fifty-five.

M. Berthiaune asked if the site weren’t going to be devel oped
this extensively how nmuch of the work woul d be required.

M. Petropul os said probably not a whole lot. He said as you
face the Building 19 site there is an area extended off to the
west that was probably anticipated for future devel opnent.
Sonmebody coul d probably cone in for site plan approval and work
that area and not touch the parking and the sane condition with
t he ponds woul d exist as it does now wth the water just
shooting through the systeminto Birch Pond.

M. Berthiaune asked if the water quality nowisn’t that good.

M. Petropulos said quantitatively and qualitatively water
| eaving the site will be better after the redevel opnent than the
current condition.

Bob Prokop, NH Certified Wetland Scientist, Wetland Consulting
Service, 15 Bisson Lane, Merrinmack, MA. M. Prokop said there
are wetl ands al ong the southwestern side of the existing

Building 19 site, primarily Boire Brook. It flows effectively
to the east and eventually into Birch Pond. Boire Brook has
been consi dered the nost significant wetland on the parcel. No

| npacts are proposed to anything along Boire Brook. As part of
t he redevel opnent of the site, there is going to be an expansi on
of what currently anounts to a mininal buffer zone - an area

t hat ranges roughly from 10° to nmaybe a nmaxi mum of 30’ al ong the
brook. That will be expanded to have an undi sturbed buffer zone
t hat ranges anywhere from40 to over 75 as a result of the
redevel opnent of the site.

He said in addition, along the northeastern end of the site
there are two sedi nentation ponds that were constructed during
the original construction of the site. They are separated by
the access road onto the parcel. Both of them were nan-nade.
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He said they were likely dredged out of an original wetland that
existed there to provide sone storm water nmanagenent for the
site.

He said there are 65 acres of developed |land further to the
northwest that flows onto the site and into these ponds.
Virtually all the runoff that enters the site is untreated. All
t hese areas that have been devel oped di scharge their runoff into
various swales, ditches, etc. that ultimately flow under Amherst
Street through a 36” culvert into a small intermttent stream
that flows into the first of the two sedinentation basins. The
water that enters the site from areas upsl ope of Anmherst Street
IS basically untreated so any sedi nent or pollutants contained
in the runoff flow directly into the stream The streamon the
parcel is approximately four to six feet wde and naybe 8" deep.
It flows right down into the first pond.

He said over tine the first sedinentation pond is slowy filling
up with sedinents. He said he doesn’t know how deep it was when
it was originally constructed, but right nowit’'s a fairly snmall
pond and under current conditions it’'s going to slowy build up
with nore sedi nent over tinme. The water overflows through an

8" X3 box culvert into the second sedi nentation pond and
eventual |y seeps through a rip rapped bank into Birch Pond. He
said he calls the second pond a “golf course” pond. |It’'s
primarily open water bordered by steep banks. There are
virtually no wetl ands surrounding the pond and there is a |large
“lawn area” to the east of the pond. Aesthetically it’'s a deep
pond with steep banks with sone m nor shrub vegetation around
the perinmeter. There is very |[imted wildlife habitat.

He said under the current project, the proposal is to fill
approximately .74 acres (about 32,000 square feet) of wetl and,
whi ch includes the first sedinentation pond and sone of the
wet | ands that border the pond and the streamthat discharges
into the first basin. To reduce the inpacts of filling this
wet | and they are proposing to build two series of what is known
as stormwater wetlands. Stormwater wetlands are wetl ands
specifically built primarily to treat urban pollutants. Once
the stormwater wetlands are constructed there wll be cl eaner
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wat er | eaving the site than what currently exists.

M. Prokop said to achieve this they are proposing a nunber of
specific design features in the new wetlands that wll provide
better treatnent for water quality and inprove wldlife habitat.

He said the two new areas of wetland - one just east of the
sedi nentation pond that is being filled and a second series of
wet | ands just east of the other sedinentation basin in an area
t hat now exists basically as | awn.

He said one of the functions of a wetland is to act as a filter.
There isn’t much filtering going on at the present tine. The
two existing ponds can detain water, but they don't really treat
much water beyond trapping sone of the sedinent that is slowy
building up in the first pond. |In addition to the proposed
ponds, they are al so proposing a series of shallow and deep

mar sh areas contained within the pond. The shall ow and deep
marsh areas are going to create a dense mat of vegetation which
will act as a big filter to try to trap sedi nent and suspended
solids and pollutants as they pass through both series of
wet | ands before they discharge. They are proposing sonething on
the nature of 10,000 marsh pl ants.

He said to provide better habitat value, in addition to the

mar sh vegetation, they are going to plant approximately 1100
trees and shrubs in and around the created wetlands to
effectively make new wldlife habitat. To create good wildlife
habitat you want to have as many different habitat types as
possi bl e and you want them i nterm ngl ed anongst each ot her.

Sone wldlife mght prefer open water. Sonme wildlife mght Iike
shal | ow marshes. Sonme mght |ike forested areas. They w ||
have a wide diversity of habitat types present on the site.
Under the existing conditions, they basically have an open water
pond and a little bit of forested areas along the fringe of the
exi sting pond on the northwest side of the site.

M. Prokop said while they are proposing to fill .74 acres of

wet | and, which currently provide mnimal treatnent, they are
going to ultimately create .77 acres of new wetl ands so there
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will be a .03 acre increase in the anount of wetland on the site
after developnent. They will be creating a functionally
superior wetlands than what is already on the site.

M. Jenkins asked if they would be creating parking spaces on
the part of the wetlands that is being filled.

M. Prokop said this is correct.

M. Jenkins said in the Master’'s Report that canme back fromthe
court it said that the area contained “pi pestone soil.” He
asked M. Prokop to address this.

M. Prokop said he can’'t tal k about areas that have already been
paved. There are areas along the west side of the existing
buil ding that is an open area.

M. Jenkins asked if the existing parking lot will remain paved.
M. Prokop said it will and it wll be expanded.

M. Jenkins asked what area they are going to increase up to 5
i n hei ght.

M. Prokop said he may ultinmately have to defer to the

engi neers. He pointed out the area on the plan. He said sone
areas will be raised 5° and other areas will be raised
significantly | ess.

M. Jenkins said he is still trying to understand the soil
conditions that were referred to in the Masters Report. He said
the “pipestone soil” isn't able to carry a dense | oad.

M. Prokop said when the original site was devel oped, nuch of
the area that the building was on is what is called “pipestone
soil.” He said this type of soil is what they typically call
sonewhat poorly drained soil. The water table could be upwards
within 15" of the soil surface. Sonetines it is wetland and
sonetines it isn't. The soil condition is sonething Wal-Mart is
having to deal wth.
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M. Anderson asked if the parking lot currently drains into the
upper and | ower pond.

M. Prokop said this is correct. He said it sheet flows into
them There are actually sections that flowinto directly into
Boi re Brook.

M. Anderson asked if the flow from Anherst Street flows into
t he upper pond and wetl ands.

M. Prokop said Anmherst Street will continue to flow through the
upper pond and | ower pond. It wll flow through in a convol uted
fashion through the first series of wetlands, travel across the
access road into another series of wetlands in a convol uted
fashion and then enter the second pond.

M. Anderson asked if the parking ot drains into the second
section.

M. Prokop said the parking lot will first pass through a
Vortechnic unit, which will renove the bul k of the sedinents.
This will help clean the water first and then it will discharge
into the begi nning of the second wetland where it will pass

t hrough and be treated and di scharged. The first series of
wetland wll primarily treat the Anmherst Street runoff and the
second series of wetlands will basically treat the runoff from
t he parking | ot.

M . Anderson asked about the Vortechnic unit.

M. Prokop said it works with centrifugal action where |arger
particles and floatable nmaterials are actually trapped in the
unit itself so the water that discharges is clear of the |arger
pi eces of debris and the heavier particles. These units have to
be cl eaned out periodically on a regul ar mai ntenance schedul e.

M. Jenkins asked if there is going to be a retaining wall in
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the rear of the site.

M. Prokop said there is. He said there will be 30" or nore of
re-vegetated buffer zone bordering the stream Sone of this
area currently exists as pavenent and ot her devel oped parts of
Bui | di ng 19.

M. Berthiaunme asked what inpact soil type has on the quality of
t he wetl and.

M. Prokop said for soils to function for pollution abatenent,
it’s largely a function of the organic content in the soils.

The organi cs have absorption sites on them where snall

particles, pollutants, heavy netals, and hydrocarbons can attach
to them The nore organic material you have in the soil, the
better it is for pollution abatenent.

He said in the existing conditions they basically have a pond so
there is polluted water flowng into standi ng water that hol ds
it and then it flows into the next pond. Anything that is

di ssolved in the water continues to flow through the water.
Nothing is filtered out. Wen it is passed through organic
soils and when there is dense vegetation, such as marsh
vegetation. Utraviolet |ight can eventually break these
materials down and then they filter out into the soil.

He said they don’t really have a | ot of organic soils that are
treating the runoff that goes to the site now because it is
nostly open water. VWhen they build the series of narshes at
different elevations, the water will be passing through shall ow
areas where there is nore contact tinme with the soils and the

pl ants and other areas where there is open water. They are
creating variable conditions that can treat the water in
different fashions.

M. Anderson asked what keeps the new areas fromfilling up wth
sedi nment .

M. Prokop said at the entrance to the ponds there are fore
bays. There is a fore bay proposed at the beginning of the first
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pond and a fore bay is going to be constructed at the beginning
of the second series of ponds. These are sonetines called

pl unge pools. The purpose of these areas is to act as an energy
di ssi pater so when water rushes into standing water, it slows
down. Wien it slows down it drops its sedinent |oad. These
areas are |located so that as needed they can be dredged out to
renove accunul ating sedinent, a feature that doesn’t exist now.

M. Jenkins asked who is going to nonitor this.
M. Prokop said this is sonething Wal -Mart woul d do. He said he
believes it is one of the conditions inposed by the Conservation

Conmm ssi on.

Vern Kokosa , Professional Engi neer, Geotechni cal Engi neer,
Cvil Engi neer - Principal - Sanborn Head & Associ at es.

M. Kokosa said the site soils are conducive to single-story
sl ab on-grade construction, nuch |ike the existing building. A
multi-story building would be very difficult.

M. Jenkins said that M. Kokosa' report says there wll be

70,000 cubic feet of fill. He asked where this is proposed to
go.
M. Kokosa said nost of the fill is outside the building area

and in the proposed parking areas. He pointed out the areas on
t he pl an.

JimPetropulos. M. Petropulos said he noticed the nunber

70, 000 cubic yards of inport has been in publications. He said
he believes that nunber is fromthe original application from
two years ago, which required filling of the | ower pond. He
said the site parking areas range from2' - 5 in height. That
Is the bulk of the fill.

He said the building wll be placed on the soils. There is sone
| oam and debris and sone organics that need to be pulled out and
di sposed of.
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M. Jenkins asked how many cubic yards of fill will be needed.

M. Petropulos said he believes it is nore on the order of
30, 000 - 40,000 cubic yards.

M. Jenkins asked how many yards the average truck carries.
M. Petropulos said 10 - 14.

Ver ne Kokosa. M. Kokosa presented a map published in 1987 by
the U S. Geologic Survey. He said it illustrates the limts of
t he Penni chuck aquifer. He showed the |ocation of the site on
the map. He said the Pennichuck aquifer extends northwest to
northeast. He pointed out the | ocations of the Everett

Turnpi ke, Exit 6 & Exit 7, Sonerset Apartnents, Route 101A,
Amherst, Hollis, Merrimck & Nashua. He said the main body of
t he Penni chuck aquifer is underneath land that is controlled by
the Airport Authority. It extends down toward the fish hatchery
area near Exit 6. The site itself is on the fringes, on the
very edge of the aquifer. The sand naturally pinches out that
way. The bedrock rises up to the surface and it becones the
hillside at Sonerset Apartnents. The nore productive parts of
the aquifer are really underneath the Airport.

He said the re-design of the detention basins is being done in a
way so that the water levels in the existing ponds basically
remain the sane as they are today. As M. Prokop stated, the
water quality will be inproved by the Vortechnic units and the
ot her proposed inprovenents. |n addition, the Nashua
Conservation Conm ssion has added a stipulation concerning the
nonitoring of the surface water quality. This neans collecting
surface water sanples at four |ocations on the site - the water
comng onto the site fromthe off-site properties, in the upper
and | ower basins and down in Birch Pond. The water will be
anal yzed for a |ist of paraneters.

He said an infiltration gallery is proposed on the south side of
the store. He said they think that infiltration and storm water
on this site is technically feasible. They think they can

achi eve the anmount of the volune of recharge required by the
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ordi nance. Most of the water will conme fromthe proposed

buil ding. He said the conputations from M. Petropulos’ office
show t hat about 78% of the water that enters the infiltration
gallery will be roof drainage with the remai nder com ng from
parking areas. All the water entering the infiltration
galleries wll pass through one of the Vortechnic units.

He said his office has done a series of test borings, done sone
nmoni toring, put in ground wells, and neasured ground water

| evel s. He said the existing site has been filled a few feet,
but underneath that there is a sand layer that is continuous
fromthis area to Birch Pond. He showed the area where the
ground water generally flows. The water will be recharged and
then flow towards Birch Pond. The volune of water required to
be recharged per ordinance is roughly 57,500 cubic feet. The
exi sting design for the infiltration galleries shown on the plan
recharges nore than that - roughly 61,000 cubic feet of water.
The rate the water goes out the bottom does not affect the

desi gn capacity.

Atty. Gerald Prunier. Atty. Prunier said there was a question
about how the site would be policed. He said the Conservation
Comm ssion has retained jurisdiction by the testing they want
done. The Gty of Nashua also will have a nai ntenance plan on
file and a report has to be filed every year with the Cty.

He said they have shown that the building and sone of the

| npervi ous areas have been noved further away from Lyl e Brook.
They have tried to nake an inprovenent to the ponds in the front
of the site.

He referred the Board to the letters from M. Kokosa and M.

Pet r opul os regardi ng drai nage. He said they both agreed that
this will not cause any downstream fl oodi ng and that there wll
be | ess water going off of the site after the construction than
presently exists.

M. Jenkins said the site is basically non-conformng. |t was
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devel oped prior to the Wetl ands Ordi nance. The proposal is to
make it a little nore conform ng, but not conpletely non-
conf or m ng.

Atty. Prunier agreed with these statenents.

M. Jenkins asked if they are proposing to inprove Amherst
Street.

Atty. Prunier said there are reports in the Board s packets. He
said they are proposing w dening both sides of Amherst Street
fromthe |ight at Sonerset Plaza all the way past the Bl ushing
Rose. He said the Gty of Nashua requested that VHB revi ew
their consultant’s plans. They preferred option #18 and the
Cty has agreed. Wal-Mart has agreed to nake these inprovenents
at an estimted cost of a couple of mlIlion dollars.

Gary McNaught on, Reqi stered Professional Engi neer, MMhon
Associates. He said there are quite a few deficiencies on
Amherst Street. There are Ds, EEs and FFs in the corridor
duri ng peak hours.

M. Jenkins asked if Anmherst Street would be graded as a | evel
of service “F’ at this tine.

M. MNaughton said at certain locations it is.

M. Jenkins asked about the location primarily in front of
Building 19 and into the site.

M. MNaughton said it is probably an “E/F.”

M. Jenkins said asked if this wll change with the proposed new
road i nprovenents.

M. MNaughton said it will. He said they are planning a
substantial anmount of mtigation that will bring it into |evel
of service “B.”

M. Jenkins asked if this will be for a five year termor for
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what period of tine.

M. MNaughton said they have | ooked at various scenarios that
go fromexisting conditions, 2010 and the final scenario they
| ook at is the 2014 projection. He said they wll still be
operating at acceptable |levels of service at that driveway.

M. Jenkins asked how many trips per day they anticipate.

M. MNaughton said they actually counted the existing site.

The existing site is under-producing for what you woul d expect
for a conparable retail use. Based on the existing volunes and
the projections for this site, they would see about 3700 new
trips on a daily basis. On the PM peak and the Saturday peak it
means about 460 and 480 trips respectively. Each trip is one
car comng in as a trip and one car going out is a trip.

M. Rondeau asked what M. MNaughton neant by under- produci ng.

M. MNaughton said the |evel of service at the site driveway is
not predom nately a factor of the side street volune. |It’s
predom nately a factor of constraints of capacity on 101A. The
Building 19 site itself is producing less traffic than if it
were the average 83,000 square foot retail building.

M. Coffey asked how the traffic at Target on Amherst Street
conpares with the proposed traffic for this site.

M. MNaughton said Target is a slightly smaller building so it
woul d be a lower traffic volune than what they are proposing -
maybe on the order of half.

M. Jenkins said in the report they received it states that 29%
of the traffic is comng fromthe west. That would | eave 71%
comng fromthe east. He asked where these nunbers cone from

M. MNaughton said in their original study they had projected a
slightly nore even distribution. They went back through the
review process wwth the Gty with VHB and wi th Nashua Regi onal

Pl anni ng Comm ssion and | ooked at a nunber of factors that would
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result in the trip distribution of 29% 71% |t was agreed on by
all the different engineers that were invol ved.

M. Jenkins said that in the Nashua Conservation report it
states that the Wal-Mart in Amherst generates 20% com ng from
t he Nashua area and the other 80% he assunes woul d be com ng
fromMIford, Brookline, Hollis, Amherst, and Merrinmack. He
said he finds it peculiar that only 20%is com ng from Nashua.

M. MNaughton said they had 71% com ng and going fromthe
Sonerset Parkway area. At this point he apparently showed a
chart as he referenced a figure that illustrated the percentage
of the overall site traffic that cones and goes from each of the
approaches within their study area. He said 26%of it is comng
on Amherst Street from beyond the Townsend West/ Sunapee Street

I ntersection. Roughly 22%of it is comng on the Sonerset

Par kway beyond the Kessler FarmDrive intersection. The

remai ning 33%is comng from 101A further south of the site.

M. Berthi aune asked about rate of increase in the traffic.

M. MNaughton said the existing Building 19 generates about 119
trips during the weekday afternoon peak hour. The Wal-Mart is
projected to generate about 460 trips during that afternoon peak
hour. On Saturday Building 19 is doing a slightly higher vol une
- about 216 new vehicles during the peak hour and Wal -Mart wil |
be doi ng about 480.

M. Berthiaunme asked if they took into account the people who
m ght want to bypass goi ng down Amherst Street because of the
i ncrease in traffic, take Thornton Road and then head down

Ti nker Road.

M. MNaughton said there are no projections for diversions of
traffic fromdelays. They have proposed fairly extensive
mtigation to alleviate a ot of the increases in delay that you
see, particularly at the site drive at the Townsend West

| nt er secti on.

SPEAKI NG | N FAVOR
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Ned Gordon, Manager AS-VR Realty. M. Gordon said the Gordon
famly would retain ownership of this parcel and lease it to Wl -
Mart. He said he has heard of sone doubt as to how the site
woul d be managed in the future and he can only point to their
record, having devel oped in Nashua since 1966.

He said it was obvious the diligence that Wal -Mart has put into
this project. They have provided nuch data. The Conservation
Conm ssi on process was a lengthy one. He thinks they did a
great job and that Wal-Mart did a great job.

He said the difference between this application and one that
woul d be done conpletely by right would not require zoning
relief is not a lot. He asked that they take into account the
mllions of dollars that are going to be spent treating water,
the majority of which isn’'t even generated fromthe site as well
as treating traffic on Anherst Street, which al so doesn’'t
necessarily relate to this site. This is going to produce huge
benefits to the surroundi ng area.

M. Gordon said they have nade no pretense over the years of
anyt hing other than developing the site to its potential. He
said if you look in the zoning file there are nunerous requests
before the Zoning Board for variances to increase the use. They
have shown the Zoni ng Board and the Planning Board full build-
out of the site in the past. He said they were involved when
the Wetl ands Protection Ordinance cane out. He said they wal ked
away fromthat process confortable that their site was not to be
treated in the nore restrictive part of the ordi nance.

Linda Bretz, 6 Tonulonis Drive, Nashua. Ms. Bretz said she is

speaki ng as a nenber of the Nashua Conservation Conmi ssion. She
said if the Board votes to accept the Wal-Mart proposal, that

t hey adopt each of the twenty-three stipulations to protect the

envi ronnent .

She said she is not necessarily for this project. There are two
ot her Wal -Mart stores nearby. Wal-Mart’s environnental record
i ncl udes the paynent of mllions of dollars in environnental
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fines over the past few years. This can be interpreted as Wl -
Mart’ s not too hidden feelings about environnental protection.
The site is a very wet area, perhaps the wettest on Anher st
Street and Building 19 seens to fit the site.

However, being a nenber of the Conservation Conm ssion, |legally
she can’t vote against an application based on whether she is
going to shop there or personally care for it's reputation or
think it’s other stores are too close. The Comm ssion can only
consi der the wetland inpacts to the site. They do not | ook at
traffic. They |look at the details of the application and rely
on consultants and in this case there were many. They didn't

al ways agree. They usually require sonme sort of mtigation in
exchange for the inpact. She said she is one of the four nenbers
of the Conm ssion who voted to recommend approval of the Wl -
Mart application based on the inclusion of the twenty-three
stipulations. She said that the Zoning Board can accept or
reject the Conmm ssion’s recommendations. If they do accept the
Wal - Mart application she urged the Board to accept the

Comm ssion’s twenty-three stipulations. They are stipulations
their Board felt would protect the environnment from sone of the
| npacts of this massive buil ding.

She said Wal -Mart’s first plan was a typical Super Wal-Mart
rubber stanp. This building |ooks |ike every other Super Wal -
Mart | ayout. She said they sought to change that with a nunber
of suggestions. They said building a nulti-Ilevel store doesn’t
work in this country. They said building a multi-Ievel parking
| ot woul d cost $15, 000 per square space and they woul d have to
charge it back to the |ocal consuner. Their initial engineer
showed little regard for the Board's concerns and nade few, if
any, adjustnents to their plan.

She said their second plan was significantly inproved. They
went back to the drawing board with a different engineering
firm Although the rubber stanp building footprint remains,
several environnentally concientious changes were nmade. Parking
was pull ed back to code, keeping them conpletely out of one of
the wetlands. Aquifer inpacts were dramatically mnimzed to the
poi nt where both hydro geol ogists agreed there would be no I ong
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terminpacts to the aquifer. They scaled back inpact to the
rear wetland. There are two Vortechnic units that should treat
t he gasoline and parking lot runoff creating a net inprovenent
over the non-existent treatnment that currently exists. She said
this was a selling point to her. She said Don Ware, Penni chuck
Water, wote a letter confirmng that the drinking water should
not be negatively affected.

She said the converted runoff from Amherst Street wll be
treated via a created wetl and vegetated to mmc nore natural
marsh. This marsh will help with wildlife.

Ms. Bretz said as mtigation they offered two off-site
addi ti onal unspoiled pieces of property totaling 26.5 acres
contiguous to other City-owned |and. These areas offer superb
protection to wildlife, wildlife that they won’t find on Amher st
Street.

She said many of them have read in the Tel egraph that the owner
of this property intends to nmaximze profit of this parcel.

This nost likely nmeans that if Wal-Mart doesn’t go in here, he
will continue to market the property until he finds another
entity that will. While they mght like to think that anything
could be an inprovenent over Wal-Mart, the truth is that it may
not be. She said the Conservation Comm ssion has been weakened
due to the loss of three very vocal and very influenti al
menbers. She said the Conm ssion rejected the plan with the
extrene inpacts. The vote was close. They accepted the second
plan with | esser inpacts and the vote was cl ose again. She said
there is a possibility that Wal-Mart’s plan may be as good as it
gets.

M. Jenkins asked Ms. Bretz if she voted in favor of this
proj ect.

Ms. Bretz said the first tinme she did not, but the second tine
she di d.

M. Jenkins asked Ms. Bretz if the water quality wll be
| nproved when the site is conpleted.
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Ms. Bretz said if it goes according to the plan.

M. Jenkins said the Comm ssion has worked for two years with
Wal - Mart and | ooked at the engineering reports and studi es and
presentations. The Zoning Board | ooks to the Conservati on
Comm ssion as a guide. He asked the nane of the engineer the
Conservation Conm ssion hired and what his finding was.

Ms. Bretz said M. Jack McKenna. She said he was hired to | ook
at the aquifer inpacts. His finding was that there would not be
a detrinental affect to long termaquifer inpacts. She said he
| anded up doi ng nore engi neering beyond that. She said other
comm ssioners who wi ||l be speaking against this will probably
address those findings.

M. Rondeau asked about where the two parcels are that were
given as wetlands mtigation.

Ms. Bretz said they are nowhere near this site. One is by

Bl oods Road Crossing. All the area around it is Cty owned.
The second piece is nore in the northwest quadrant on A d Ridge
Road. She said this is also owed by the CGty. This wll be a
boon to the wildlife in the areas where there is still a | ot of
wildlife.

M. Jenkins said they have sonme E Mails that were received in
favor of the request. He nentioned the nanes that he could
di scern fromthe E Mils.

SPEAKI NG | N OPPQCsI Tl ON

M. Jenkins showed a packet of petitions that were submtted in
opposition to the proposed project (fromthe Building 19 store).
He said he is not going to read off every nane (due to the

vol une).

Caroline Choate, 59 Cheyenne Drive. Ms. Choate asked that the
Board listen to the conmmbn sense objections that nmany of the
peopl e speaking in opposition regarding the Wal -Mart proposal
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and its inpact on the wetl and.

M. Jenkins interrupted Ms. Choate to advise her that the
Zoni ng Board considers the five points of law and that is what
t hey base their decision on.

Ms. Choate asked that the Board re-affirmthat their
participation will count for sonething so that they won’t go
home feeling absolutely bereft of control over their own
destiny. She said the Zoning Board voted in favor of the

Ri verwal k proposal despite the Conservati on Conm ssion’s
recommendation against it. Likewse it is within the Zoning
Board’s authority not to accept the Conservation Comm ssion’s
reconmendati on on the Wal -Mart proposal. It was not an easy
deci sion for the Conservation Conmm ssion to nake. They put
twenty-three stipulations on it and that itself is a testanent
to the conplexity of the project.

She sai d she asked several Conservation Conm ssion nenbers if
the Wal -Mart proposal is better technically than what currently
exists and she was told it is. Wen she asked if the proposal
was the best it could be she was told it is not - the only way
for it to be better would be wthout any inpact to the wetl ands.

She said she saw nany tines tonight howit wll be better. She
has seen the efforts that have been nmade to naeke it better. She
said she wi shed they could gal vanize the comunity to make it
better by thenselves with or without Wal-Mart. Surroundi ng
towns are spending mllions they don’'t have to protect open
space. She asked the Board to vote against the proposal so that
with the help of grants, donations, etc. so that this can be
properly treated and it can be saved as one of the Cty's
wet | ands.

Charles Friou, 14 Althea Lane. M. Friou said he is the
noderator of the Citizens Action for Southern New Hanpshire. He
asked the Board to deny the application because they believe it
IS inconsistent with the site and with the law. He said he
woul d not read his total statenent, but would l[eave it with the
Board. He wanted to call on sone of the nenbers who have
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prepared testinony or statenents and have tried to avoid
duplication. He said he asked themthat if there is sone
duplication to skip that part and go on.

He said denying the application wll not cause a hardship for
t he owner of the property. He said the hardship issued was
addressed by the court and in the Board's 1988 and 1995

del i berations over this sane site.

He said the approval of the variance would break the spirit and
I ntent of the ordinance and violate the limtations inherent in
the court decision and in the prior decisions of the Zoning

Boar d.

He said it will break the spirit and intent if approved as a
redevel opnent rather than a new devel opnent. He said there are
statues in the Cty code that require a different approach to a
devel opnent as a new devel opnent than as a redevel opnent. He
said the fact is that this is a new devel opnent. They are goi ng
to wi pe out what’s there and build it up new. Everything that
I's outside of the original footprint is new. The application
shoul d be considered as a new devel opnent and not as a

redevel opnent .

He said an approval of the application will adversely affect the
publ i c good because of the traffic and the pollutants that wl|
reach the water because the Vortech unit won’'t take care of
ever yt hi ng.

He said an approval wll adversely affect the Gty because the
ordi nance tal ks about retaining trees in the Water Protection
Zone and apparently they will be gone.

He said it will adversely affect the public good. There is no
need for WAl -Mart or any other big box store to exceed the
footprint of the existing building and parking | ot on the site.
It can be done by putting parking underneath and if that isn't
possi bl e, the reduction of about 10% of the footprint would
achi eve a product that would not inpact upon the wetl ands that
t hi s does.
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Suzanne Harvey, 8 Crawford Lane, Nashua. Ms. Harvey said she
Is one of Ward 2 State Representatives. She said the idea of

construction plans that call for increasing the land fill over
the wetlands site - fill that would increase the nunber of
par ki ng spaces - is unacceptable. Mre cars on the | ot neans

nore chemcal spillage into the aquifer. She said as nentioned
i n the newspaper, the current plans mght differ by 35 for a
nore protective buffer for the wetlands. She said a 14, 000
square foot downsizing to the building plans would al so
successful ly address inportant concerns. As it stands now t he
plan that calls for a |arger footprint seens nore |ike a

devel opnent project rather than a redevel opnent.

She said she is in favor of free enterprise acconpani ed by
intelligent managed growh. She said she fully supports a
heal t hy econony for New Hanpshire and Nashua, but not at the
expense of the water they drink and an anbitious drive to cover
the City wwth nore asphalt and nore traffic.

She said if the current plans do not address the concerns of the
| ndependent consultant’s report to the Conservation Conmm ssion,
a report that’s just the proposed stormwater plans could cause
fl oodi ng, erosion, and possible water quality problens, the
Board shoul d not rubber-stanp the project.

She asked how many years it would take the new shrubs that were
addressed tonight to reach a filtering capacity. She said it
won’ t happen overnight. She said there is no need to rush a
vote until they have adequate information. She asked that the
Board respect Nashua's residents and not conprom se a water
supply and already distressed wetl ands.

Renae C affey, 32 Deerhaven Drive. Ms. Caffey said she is not
an environnental expert, just a Nashua resident who is concerned
about clean water. She said she becane aware of this issue due
to her involvenent with Ctizens Action of Southern New
Hanpshire.

She said one of the requirenents for a special exception is that
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t he applicant nust prove that the project wll not be
detrinmental to the health, norals or welfare of the residents of
Nashua. She indicated Wal-Mart’'s plans will be detrinental to
the health and wel fare of Nashua residents, first because the
site chosen by Wal -Mart is on wetlands that flowinto the Cty’'s
wat er supply and secondly because Wal -Mart’s record of EPA
violations shows that it cannot be trusted to protect the water.

She said the site in question is physically connected to the
Penni chuck Water Supply with streans feeding into Birch and than
Harris Pond, one of the Gty s reservoirs. The Nashua
Conservati on Conmm ssion wal ked the site in 2001 and concl uded
that the stream and wetl ands are associated with the prine and
therefore require a 75 buffer. Wal-Mart’s plan only provides a
40" buffer, alnost half the requirenent necessary.

She said Wal -Mart plans for a nmuch larger footprint than the
existing facility. She thinks M. Petropulos said there would
be four new acres of asphalt. This pavenent requires filling of
over an acre of wetland and protective buffer. The wetland | aws
are in place for a reason because wetl ands are inportant to the
ecosystem There are instances in which filling for devel opnent
Is wanted. In this case it is not. Filling wetlands in a prine
wat er supply area is fool hardy.

Ms. Claffey said that anyone who has shopped at Buil ding 19
knows that the ot is surrounded by water. The water table is
very high. The |l ot has been designed to ensure limted

envi ronnental inpact due to requirenents froml ocal Boards.

She said the Tel egraph recently pointed out in the early 80's,

t he Zoning Board denied a request by Kealy Farns to build on the
site. The ruling was overturned by the court, but the court
recogni zed the sensitivity of the site and required that the
parking lot be limted to 500 spaces. The WAl - Mart proposal
calls for 740 spaces.

She said Wal -Mart has shown bl atant disregard for Federal J ean

Water |aws. She said they have heard fromthe proponents for
Wal - Mart about how great their stormwater plan is. She said
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they have to | ook at Wal-Mart’'s record on storm water nmanagenent
before they approve the proposal. She said they have viol at ed
Federal Clean Water/stormwater runoff protection across the
country, resulting in settlenents wwth the EPA - one in 2001 and
one in 2004. She said |last March the EPA settled with Wal - Mart
for shoddy oversight of stormwater runoff by contractors at
twenty-four construction sites in California, Colorado,

Del aware, M chi gan, New Jersey, South Dakota, Tennessee, Texas
and UWah. That’'s before the stores were even built. At | east
two states - Connecticut and Pennsylvania - have taken Wal - Mart
to court for violating State water laws after the stores were up
and runni ng.

She said a slimmajority of the nenbers of the Conservation

Comm ssi on decided to approve the project before the Board

toni ght. They approved the project with twenty-three
stipulations. She asked if they could trust a corporation with
this record of violating Federal and State environnental laws to
meet the | ocal Conservation Conm ssion’s requirenents. The site
IS too sensitive to risk ganbling on a corporation with a track
record of environnental violations.

Laura Cane, 7 Silva Drive, Nashua. M. Cane said she has been
out of work for alnost fifteen nonths. She said she has a
Master’s Degree in Business Adm nistration that she spent

$40, 000 getting from R vier College. On the best possible day
of its |ife Wal-Mart does not have a job that can afford her
$40, 000 educati on.

M. Jenkins asked Ms. Cane to address the five points of |aw,
not about the econony.

Ms. Cane she did not believe that Wal -Mart will address the
traffic and parking problens they will create. She said she
didn't believe they will overload the nunicipal police system
because of the anmount of theft in the average Wal - Mart store.

She said her biggest issue is why they have to build on this

site as opposed to an enpty building on Colisium Avenue, which
has been enpty for sone tine.
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Josselyn Desinone, 7 Lynn Street. She introduced a young nman
who was going to help her wwth a denonstrati on she wished to
performfor the Board to address Points #3 & #5 of the variance
as well as a point fromthe special exception, all of which
point to public health and safety.

She proceeded to perform her denonstration. She had a contai ner
that represented the parking ot in which she added anti-freeze,
transm ssion oil, gasoline, fertilizer (Wal-Mart is going to
have a garden supply center) and road salt. She said other

t hi ngs that she was not adding, are nercury and | ead, chrom um
copper, zinc, and cadmum - all of which conme out of car
exhausts and cone off of the brake pads and vehicles’ tires on a
giant parking lot. She then added “rain” to the mxture. She
had anot her container that represented the pond and the m xture
was poured into this container. She then showed this to the
audi ence and the Board and asked if they would want to drink the
result and if they honestly believed that fish and aquatic life
woul d survive init. She said if this went through a Vortechnic
chanber, which is essentially a blender, it wouldn't be any
better. She said big parking lots create big pollution and even
after they' ve been mtigated they are not a benefit to the
communi ty.

WIliam Bonness ???, 3 East Brook Road, Nashua. M. Bonness
said he is a concerned citizen of Nashua as well as a nenber of
the Citizens Action for Southern New Hanpshire. He said the
ordi nance indicates the follow ng condition (anong the five)
must be net in order for a variance to be granted. Nunber 4 is
that granting the variance nust be of benefit to the general

public and not solely the individual. |In addition, for a
speci al exception to be granted the follow ng nust be net - the
requested use wll not overload any public water, drainage or

sewer system or any other nunicipal systemto such an extent
that the requested use or any devel oped use in the i medi ate
area or any other area of the City will be unduly subjected to
hazards affecting health, safety or the general welfare.

He said there is a letter fromHydroterra & M. MKenna which he
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urged the Board to read. He said it indicates that he did not
approve of the plan. He said M. MKenna expresses concerns
regarding water quality, particularly dissolved chem cals such
as petrol eum conpounds related to autonobil e parking downstream
in Birch Pond and Boire Brook. The question of whether the
applicant’s proposal wll protect the purity of the water needs
to be clearly and adequately answered. Naturally Wal-Mart’s
proponents state that it is clearly answered, but M. MHKenna
who i s an expert disagrees with this.

He then quoted a section fromthe Nashua Master Plan. “The
Penni chuck Brook systemis beginning to suffer eutrophication.
Ext ensive residential, comercial and industrial devel opnent in
Nashua and el sewhere in the Penni chuck Wat ershed has degraded
the water quality of the Pennichuck Brook system largely due to
non- poi nt source pollution, urban runoff from i npervi ous sources
such as roads and parking lots. |Inpervious surfaces prevent the
natural recharge of groundwater and increase the anount of ??
Stormwater unfiltered stormwater reaching the ponds and brook.
Total inperviousness of the entire watershed is estimated at 15%
and studies indicate that water quality degradati on begins to
occur at approximately at 10% i npervi ousness. | n Nashua the
Boar Brook sub watershed, which includes the Nashua Airport and
much of the Route 101A commercial corridor is estimted to be
36% i npervious. In order to mnimze future water degradati on,
it is vital that |and use decisions in the watershed recognize

t he connection between | and use and water quality.”

M. Bonness said the present store is approximtely two acres
and the parking lot is approximately two acres. There are
veget ated buffer zones for the water to run into. The proposal
has twice that - a four acre store and four acres of parking.
There is no reason that the present footprint can’'t be

mai nt ai ned.

Paul Johnson, Browni ng Avenue. M. Johnson said he is also with
the Citizens Action for Southern New Hanpshire. He said they
have not heard how many autonobile visits a day wll be visiting
the site. He said the application |eaves that whol e page bl ank,
I ncl udi ng the nunber of daily and weekly visits to the prem ses
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fromcustoners, clients, vendors, etc.
M. Jenkins said this can be answered in rebuttal testinony.

M. Johnson asked what is the percentage of efficiency

| nprovenent in their water treatnent. He said it is his

under standing that the water treatnent standards are based on
acres of parking and inches of rainwater and that runoff is
runoff. He said inreality if this site delivers five to ten
times the vehicle traffic per day, it wll deliver five to ten
times pollution into the polluted runoff. If the facility is
twice as efficient, which seens unlikely, they would still be
delivering 2 % - 5 times much pollution in the outfall.

He proceeded to explain the problemwth the traffic when people
take the exit to Spit Brook Road, nake a right at the bottom of
Spit Brook and there is a left turn lane into the first shopping
center and there isn’'t enough storage for the vehicles.

Vehi cl es back up and bl ock travel |anes. Then the peopl e have
to stop and wait or swerve around. It stores about four cars
per light cycle.

He produced a plan of Amherst Street showing the lanes into the
site. He said the Wal -Mart plan does not address the issue of
storage and can’'t address that on the west bound traffic, which
Is 70+% of their traffic. Three-hundred and sixty feet of left
turn | ane and 25’ per car neans there is storage for fourteen to
fifteen cars in that intersection. There is only another 300’
for vehicles com ng out of Sonerset Parkway to cut across | anes
of traffic and get in line. Wen the Iight changes, vehicles
going straight are also going to get in there. This wll be a
broken intersection. He said the only way to address it is to
make long light cycles to flush it out, which will stop the
traffic in the other direction. This is going to be just |ike
Dani el Webster Hi ghway.

M. Johnson said he doesn’'t oppose Wal-Mart. |f this were
Lowe’s, Sears, or any other big box retailer that was trying to
build on the Gty s water supply he woul d be equally concerned.
This is a matter of public safety. He asked the Board to foll ow
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the exanple that was set 23 years or so ago the Board s forbears
and vote against retail devel opnent of this site.

John Panny, 1 Aberdeen Lane, Nashua. M. Panny said he is going
to be nmaki ng comments based on observations at the present site
and the Wal -Mart site in Anmherst, NH as well as the Nashua
Master Plan and the Route 101A Corridor Master Plan dated in
2002.

He said the 2000 Master Plan, Section 9 Page 51 states “the

| ower overall density of developnent in the Al zone may be
desirable froma land use and traffic generation standpoint - a
point to renenber when considering recommendi ng future use of
the Amherst Street corridor.” He said that the Saturday m d-day
traffic, and the AM & PM rush hour at the Sonerset Parkway

I ntersection is rated as an F for those three periods according
to this report. This neans that the traffic is greater than

whi ch can be transversed in the area.

He said other recommendations in the report were to w den the
corridor fromBurger King north to the Blushing Rose. The
estimated cost at that tinme was five mllion dollars. He said
the applicant talked about two mllion dollars tonight. The
question is who picks up the other three mllion dollars or
what ever the true anount is in today's doll ars.

M. Panny said the northern side of 101A is built out. There
are parking lots and stores built right out to the highway. On
the southern side there are tel ephone poles. To w den the road,
t hese have to be torn out.

He said there is also talk about putting the ponds closer to
101. There is a slope. There is an erosion problemthat is
going to occur. Even though they can put trees, the first
couple of years there are significant rains there is going to be
a question.

He said another primary consideration or the order ??? report

was access nmanagenent. He said the current Wal-Mart store in
Amherst has two primary entrances. The proposed store has one.
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He said there is a major problemw th this.

He said he counted 345 parking spaces at the Building 19 site.
The proposed WAl -Mart store has 475 parking spaces on the right
hand side with an additional 359 on the other side, for a total
of 834 spaces. He said everyone is aware of what the Wal-Mart
superstore takes in traffic wse. He said throwthat traffic
onto Amherst Street for the proposed store at Christnas tine,
any tinme after Veteran's Day, and there will be gridlock. There
Is a very short light cycle going into Building 19 right now and
if the tine is | engthened, sonebody’ s going to have to pay.

He said a review of the Corridor Master Plan, per Map 4, shows
an area of poor drainage. Looking at the plan and how Wal - Mart
pushes snow aside to the outside of the parking lot, they are

| ooki ng at 25% of it being on the water side.

He said sonething that hasn’t been brought up tonight is the
negati ve effect on other businesses. K Mart is across the
street. He posed the question if they will be interested in
keeping two stores in town in Wal-Mart noves in or if Market
Basket will keep three stores on Amherst Street. He asked if
they could risk another dead shopping center. He wondered if
anyone would want to nove into the retail center that was built
at the forner |l ocation of the Covered Bridge.

M. Panny said there was testinony that there was going to be a
retaining wall at the back of the building. If this is done,
there will be weep holes in the wall and the water will run

t hrough untreat ed.

Sara Gsborne, 6 Saganore Road. Ms. Osborne said that until
Decenber she was a nenber of the Conservation Conm ssion. She
said she heard testinony on this project for two years. She
voted in the negative the first tinme. |n Decenber, before she
| eft the commttee (she did not ask for re-appointnent to the
Board), the project was tabled. After that it was given a
favorabl e recommendation, but if she had been on the commttee
her vote would still have been a negative one.
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She said she has worked for over twenty years in the
construction field for industrial buildings and for building
managenent and renovations. She said WAl -Mart does not need a
store of this size. She asked them several tines to take a | ook
at proposing a two-story building. They have built two-story
buildings in other cities. |If they did this they could be
totally out of the wetl ands.

She said the report of the consultant that the Conservation
Comm ssion hired very clearly states that there will be overfl ow

Cynthia Overby, 520 Broad Street. Ms. Overby said she is a
menber of the Audubon Society and approximtely two years ago
she did a species study with Ral ph Andrews at the site. She
said there are mgrating and |ocal birds that nest in the wooded
area next to the building. It is a highly desirable habitat
area. She said they identified birds such as yell ow throat

wobbl ers, catbird, wood thrush, fly catcher, king bird and
others. The pond adjacent to this area (she showed the | ocation
of the pond on the plan) is inhabited by turtle and vari ous

ot her anphi bi ans and aquatic creatures.

She said along the back side of the property nmany speci es have
been spotted such as deer, fox, etc. It is a forested wetland
al so to be inpacted. Since Building 19 is not that invasive
wldlife seens to roamfreely here.

She said there is a streamthat runs al ongsi de the property.
She showed its location to the Board that neets up with the

| arge wetl and pond. She said there is an undisturbed wetl and
next to the pond. There is a culvert that cones from Amher st
Street and water travels through the wetland as well as water
fromthe stream and surrounding parking lots. She said they
spotted a yearling red tail hawk in this wetland. No doubt the
parents have new offspring this year. This species has chosen
this as habitat (front wetland). Also, in this wetland pond

t hey have spotted a beaver population and a large mature turtle
as well as other anphi bians that have been spotted by enpl oyees
and custoners. Even sone fish have been spotted.
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Ms. Overby pointed out the other pond is being fed by the

| arger pond. She said water is not going through the culvert,
but is bubbling up underneath it. In this area a |arge
congregation of water fow can be seen. This site has been
chosen by many species as preferred nesting site for raising
of fspring and they return annually.

She said the applicant is asking for a use variance to expand a
non-conform ng use to permt such things as autonotive services

and a garden center. In 1995 a stipulation was placed on the
front lots to remain open and not be inproved and for the ponds
to remain. In 1976 it was noted that because of the aquifers

beneath the site, that is was useful only for industrial use.

She said there can be no safety precaution taken to prevent
autonoti ve seepage fromthe repair auto portion. The carel ess
conduct of the other Wal-Marts | eaving open bags of gardening
materi als outside should be cause for concern. The m stake was
made nmany years ago in allow ng the devel opnent of this area.

She said although the application was given a favorable
recommendati on by the Conservation Conm ssion, she believes the
vote was conprom sed. She said the issue of the Conservation
Comm ssi on nust address the protection of Nashua's wetl ands at
t he hi ghest degree. The Wetl ands O di nance establishes a 75
buffer and this has been breached.

She sai d Conservation Conm ssion has not allowed the building of
a wetland in 17 years. The large wetland is a working
functioning wetland. Water is filtering through it, cleaning it
and sending it to the watershed. The applicant wants to fill it
and replace it with a shallow detention pond/sw rl basin that
must be maintained forever. This is a grave m stake.

She said the proposed pond would be heated fromlack of mature

trees. Al gae bloons would then occur. Next to this |large pond
I s an undi sturbed wetland. The pond is a “dig out” that nature
has reclainmed. The plan is only theory. They know t hat

wetl ands filter inpurities.
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She said the existing front is fill and she did not hear
anyt hi ng about boring results fromthat fill. She said this is
| nportant because of past contam nated fill.

Ms. Overby said that she doesn’t have anything agai nst Wl -
Mart. She feels that their plans are too invasive for this
property. The inpact to the local water is detrinental to the
heal th of Nashua's citizens and other comunities. The other
Wal -Marts are in rather renote retail areas. This is not the
best use of this property.

Bill Keller, 16 Whodland Drive, Nashua. M. Keller said that he
Is a civil engineer and has worked in heavy civil construction
| ndustry for over twenty years.

He said he has reviewed the nost recent set of the proposed site
plan and the hydrologic reports. He said the existing Building
19 site contains approxi mately eight acres of inpervious
surface, including 1.7 acres of building and then the paved lots
and r oadways.

He said the stormwater runoff flows in many directions from

t hese paved areas to bordering woods and grasses that appear to
have adapted to the dispersed flows. He said he did not see any
er osi on when he visited the site.

He said the proposed Wal -Mart site contains approxi mately
si xteen acres of inpervious surface, including a 4.27 acre
bui |l di ng that could double the vol unme of stormwater runoff
reaching Birch Pond fromthis site.

He said in contrast with the existing site topography, the storm
wat er runoff fromthe proposed site will ultimately be directed
to basin #2 - the lower pond. All the runoff fromthe site goes
to one spot. An attenpt is going to be nade by Wal-Mart to

simul ate the existing wetlands and borderi ng vegetati on by
reconfiguring basins #1 & #2 with four bays and channel s t hat
provi de varyi ng topography and vegetation to treat site runoff
prior to entering Birch Pond. He said this systemcan only
handl e | ow fl ow conditi ons.
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He said as stated in the SES analysis of two through fifty year
stormevents, the significant runoff volunes which raise water

| evel s in both basins, entirely subnerges the four bay and
channel zones. Therefore they cannot function. The generated
stormwater runoff will not receive any natural filtration or

cl eansi ng when needed nost prior to running into Birch Pond.
Those ponds rai se well above the el evation shown on the draw ngs
and the flowis strictly streamflow at that point - no
filtration.

He said another water quality concern that he has relates to
salt. He said he hasn’'t seen whether salt wll be used or not on
this site. If so, it will introduce directly into the water
supply nore than double the anmount currently experienced from
the site.

He said on the quantatative side, while peak runoff flow vol unes
fromcertain stormevents have been di scussed, he asked if any
consi deration has been given to what affects the continuous high
rate of discharge frombasin #2 nmay have downstream He said

t hey have basically choked the flow that they have generated by
putting in a 2 dianmeter pipe. The flowis now comng at a
steady rate and at a fairly high velocity through the pipe to
Birch Pond for a nuch | onger duration.

He asked if a proper study has been perforned to determ ne the
time of concentration of rainfall for other tributaries and in-
fl ow sources feeding critical |ocations downstreamthat in
addition to this sites prolonged discharge, could pronote

fl ooding and/or erosion. Al the SES flow analysis relating to
the storage capacity of basin #2 and the associ ated di scharge
through the 2' dianeter outlet pipe appear to have been

cal culated with existing baseline paraneters set at a m ni num
By this he neans that the recharge galleries seemto be enmpty
and pond levels are static.

He said while many storns are likely to begin with these

conditions, it is also reasonable to begin with |ess than
opti mal conditions. He believed that flow analysis should be
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performed with the recharge galleries at 50% 75% and 100% f ul |
I n conjunction wth the basins starting at 25% 50% and per haps
75% full to better understand the potential to exceed each
basin’s storage capacity. He posed the question if it was
acceptable to allow construction of the proposed site if over-
t oppi ng of the bermcan occur. He asked why there is no

anal ysis of a 100 year storm event.

He said he doesn’'t believe enough information has been generated
and fully disclosed by the applicant to fornul ate an i nforned
deci sion as to whether the proposed site devel opnent nmay pose
unacceptable risks to Nashua’s water supply.

He said the purpose of the | and use code is to increase
protection for the brook, including its ponds, wetlands and
tributaries is. The proposed project appears to conflict with
the intent of these regulations as it renmai ns uncl ear whet her
the purity of the water exiting the site wll be dimnished

t hrough point source treatnent and its design doesn’'t maintain
the filtration and purification function of the |and even to
standards as they currently exist.

Kat heri ne Nel son, 4 Massasoit Road, Nashua. Ms. Nelson said
t hat Jack McKenna wanted to be present tonight, but he had
busi ness out of town and could not attend. He is planning on
testifying at the DES public hearing on March 29.

Ms. Nelson said the Board is listening to conflicting

I nformati on. She asked that they seriously listen to what the
previ ous speaker had to say because he seened to have a good
grasp on the technical calculations that were put forth on the
Wal - Mart plan. She said she agreed with everything he had to
say.

She said that she didn't think Wal-Mart’s consul tants have not
correctly characteri zed the hydrol ogy of the existing site.

What you | eave out of the plan for calculations are just as

| nportant as what you put in. Wen you make certain assunptions
and put those assunptions as a data into a nodel, sonetines what
conmes out of that nodel is entirely different than sonebody el se

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/022205.htm (50 of 64)12/28/2005 3:47:16 AM



ZBA Minutes

that is nmaking different assunptions.

She said one thing they do know about the site is that the
groundwater is persistently high year round. She said they

heard about the pipestone soils. There also is well information
t hat denonstrates that. The groundwater is probably between
about 1' - 3" below the grade at this site.

She said currently groundwater is dispersed on the site. Sone
goes into the forested wetland. Sone goes to the existing
buffers. She said no evidence was presented that she thought
reliably could denonstrate the water quality will be inproved on
the site by the plan being presented by Wl - Mart.

She said froma physical exam nation of the site it doesn’'t
appear to be any existing extrene water quality issues. There
doesn’t seemto be anything going on in the pond. The only

t hi ng you could do would be to do sone testing. Then you could
start with sonething and then go fromthere.

Ms. Nelson asked why the McKenna report and the cal cul ations
done by the previous speaker are different. She said Wal-Mart’s
made the assunption that the pond and the hydrology in the area
were starting froma static condition so that basically their
assunption is that they could treat the additional storm water
that was going to cone fromthe increased parking | ot and
bui | ding. They were assumi ng that the pond and stream woul d be
dry, but they aren’t going to be. She said the pond was dug

i nto ground water.

She was involved with this case for a long tine (as a [forner]
conservation nenber) and she believes there are reasonabl e
options that have not been discussed or provided by the
applicant. She said there can be sone devel opnent/redevel opnent
on the site. |If they put a detention pond away fromthe stream
and didn’t fill the pond and did a nore conventional detention
basin |ike you see on ot her devel opnments that m ght be one
reasonabl e al ternati ve.

M. Jenkins said there was a conservation nenber who testified
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in favor of the proposal. A mgjority of the conservation
menbers believed the reports fromthe WAl - Mart engi neers versus
the McKenna report. He asked about this.

Ms. Nelson said the Hydroterra report was very technical. It
speaks of hydracids nodeling which she is famliar. She said
Jackie (Trainer) is also famliar with it. |t cane in about two

to four days prior to the vote and the conm ssion did not have a
| ot of tinme to take a | ook at that report.

She said M. MKenna sent her an Email afterwards stating that
he wi shed that he had sone tine to present the information to
the commssion in a | ess technical manner so that they coul d
actual ly understand what was actually going on at the site.

M. Berthiaunme asked how I ong Ms. Nel son served on the
Conservati on Conm ssi on.

Ms. Nelson said twelve years. She said Linda, Sara and herself
have had probably the | ongest terns serving on the Conservation
Comm ssi on.

Jacqueline Trainer, 70 Conant Road. Ms. Trainer said she felt
that the plan that cane to the Conservation Conm ssion wasn’t
good enough, that it wasn’t finished, that they didn’t know the
constraints of their site - that they could have cone back with
just a little bit better of an idea.

She said the use proposed coul d reasonably be avoi ded by
avoiding the filling of the wetlands by reducing the buildings
size by 14,000 square feet. This would reduce the required
parking to 744 spaces, thus elimnating 68. By reducing the
square footage of the building just this small portion they
could avoid filling the wetlands and it would have nade a | ot
better plan to vote on.

Sue Newman, 25 Charlotte Avenue. Ms. Newran said she i s not
officially part of any official group or the Conservation

Comm ssion. She said she has lived in Nashua since 1981 so she
has seen Kessl er Farm get devel oped and Amherst Street get
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devel oped so she knows what the traffic is |like. She never
t hought this would cone to this point, given the fact that there
Is a Wal -Mart Superstore roughly 4 %2m | es down the road.

She said this site is not appropriate for a store this big. |If
they want to put sonething else there, keep the footprint that
Is there right now. A superstore is the wong way to go for
Nashua.

She encouraged the Board to think about what one of the previous
speakers said about commobn sense when it cones to this project.

She nentioned that she was in the community of Port St. Lucie,
Florida in January. |It’'s a very fast grow ng community and
quite spread out. There are two super WAl -Marts there, one in
the east part of town and one in the west part of town. The
community can well support these two stores. They are
approximately 12-15 mles apart. She said there were two ot her
grocery stores nearby while she was there, Wnn-Di xie and

Al bertson’s. In the three weeks she was there she was shoppi ng
at the Al bertson’s grocery store and a note appeared that they
woul d be closing. |In the paper the other day she noticed that
Wnn-Dixie is filing for bankruptcy. The only comon

denom nat or she can cone up with is Wal - Mart.

Nancy Zlotek, 42 Vespa Lane. Ms. Zl otek has been at her
resi dence for 33 years and owned a busi ness at 493 Amher st
Street for 23 years.

She said that one of the itens the Board has to consider inits
del i berations is whether the project would cause undue traffic
congestion. She said the traffic has been addressed on both
sides. She said her concern is that when you increase traffic to

the point this will you force people to seek alternate routes.
Being a resident in the area and traveling this road daily,
several tinmes a day, she knows the first route people will go to

I's Manchester Street/Tinker Road up to Continental Boul evard
route. As the Board knows this road has had an increase in
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housi ng devel opnent all along it. Certainly the residents would
not want to see an increase in traffic on that road. The road
IS not wide enough to take it anyway.

She said the City has tal ked about w dening the access road

bet ween Ti nker Road and Sonerset Boul evard. It goes by the U S.
Postal Service. It had been used by nmany people who live in
that area and having it closed was a bit of a hardship. The
reason for wwdening it is for safety reasons. |f that opens up,

it will take a lot of traffic off of 101A and put it on that
road so they can avoid the congestion on 101A. That road al so
goes past Penni chuck M ddle School and if they are going to
divert traffic over there than there’'s going to be a problemin
the norning with all of the traffic that goes in and out of that
school .

She said the Board al so has to consider whether the proposal

wi Il be detrinental to the health and welfare of the residents
of Nashua. Wen you increase traffic to that volune and you
cause a traffic nightmare you increase road rage. That leads to
I ncreased traffic accidents and unnecessary violence. She said
this needs to be addressed before the Board grants any ki nd of
vari ance.

She said to grant this request is a hardship to the business
owners and the residents of this area.

David Levine, Forge Drive, Nashua. M. Levine said there is a
truck path sonehow around the back of the Wal-Mart building. |If
you | ook at the truck path and take a rigid object such as a
trailer on an 18-wheeler, it doesn't look like it will fit.

This nmeans it's a very tight fit and the trucks will be hitting
the retaining wall. |If they hit the retaining wall sone of it
will be lost and there goes sone of the contai nnent system

He said they have been told that there are going to be between
400 - 500 trips a day into Wal-Mart. He asked why there are 740
par ki ng spaces if there are only 400 cars a day.

He said they are tal ki ng about building a new wetland. He asked
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I f they have tal ked about nopsquitoes.

He said they have tal ked about the Vortechnic devices. He said
I f he renmenbers physics, a Vortex device requires that there be

sonme pressure differential between input and output. |If the
parking lot thickness is sufficient to support a car it’s going
to be down a foot and the water table is all of 15”. He asked

how t hey were going to get sufficient ??? across the Vortex
device to make it function properly.

Peter Nelson, 4 Massasoit Rd., Nashua. M. Nelson said that he
has both an undergraduate and graduate degrees in Planning.

He said in order to receive a special exception under the
Wet | ands Ordi nance, there is criteria for approval under Section
16-575. The first of that criteria is that the use or activity
proposed and its intendnent inpacts cannot be reasonably

avoi ded. He said this hasn’'t been denonstrated by the proposed
plan. The owner currently has reasonabl e use of the property as
a result of previous permts that allowed the devel opnent at
that site. Unlimted expansion, making a previously non-
conform ng use nore non-conformng is not reasonable for this
site.

He said the evidence presented in the Hydroterra report
docunents the expected inpacts associated with the proposed
project. This includes inpacts that wll cause fl ooding and
water quality pollution. The .74 acres of wetlands proposed to
be filled is a natural drainage channel with flows entering
Boire Stream and Penni chuck Brook. Pennichuck Brook is part of
the Gty's drinking water supply.

He said the fact that the site contains sensitive wetland and
wat er base features was established in previous Superior Court
findings in 1983, the ZBA and prior Conservation Comm ssion
neetings. The opinion that the surface water in this area fl ows
t o Penni chuck Brook was affirmed tw ce by the Zoning Board - in
the Acura Dealer site (NR 1449 approved in May 2002) and in the

file://lIIWwwlive/nashua_wwwi/Planning/ZoningBoard/Minutes/2005/022205.htm (55 of 64)12/28/2005 3:47:16 AM



ZBA Minutes

Townsend West site.

He said the site is surrounded by drai nage channels that flowto
Penni chuck Brook. It overlays the Pennichuck aquifer and it has
persi stent year-round high ground water which has been

I ntercepted by the creation of the ponds. The ponds contain
both ground water and surface water flows. The proposal does
not denonstrate avoi dance of site features that currently
provide both stormwater treatnent and flood water attenuation.
Placing a | arge storm water detention basin within a natural

drai nage systemthat is a tributary to Penni chuck Brook and
encroaching into that stream s protective buffer can and shoul d
be avoi ded.

He said the cunul ative affects of allowng other |and owners in
Penni chuck Watershed to use hydrol ogically associ ated streans
for stormwater treatnent woul d cause consi derabl e danage to the
Gty s water supply.

He said what is proposed for this project attenpts to recharge a
portion of the stormwater on the site. It does not provide for
adequate retention tinme in constructed stormwater wetl ands
prior to discharging into surface waters.

He said the ground water flows have not been adequately
quantified according to the Hydroterra report. The Wal - Mart
proposal assigns static conditions to the ponds that is
technically incorrect. The ponds receive constant ground water

flows. Stormwater wll never have a chance to be treated or
control |l ed because the ponds are constantly being filled by
ground water. Polluted runoff fromthe parking lots wll flow

al nrost immedi ately to Boire stream and cause further erosion and
degrading water quality. He said the Hydroterra report uses
nore reliable and correct site characterization data that
gquantifies and denonstrates that the proposal will result in
both water quality and quantity problens and that other

al ternatives should be consi dered.
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M. Nelson said other reasonable alternatives the Board shoul d
consi der are:

1. Reduci ng the size of the building and parking lot and a
plan that correctly quantifies and addresses the site
characteristics and constraints.

He said the proposed plan has addressed only sone of the water
quality and quantity inpacts, but has not gone far enough to
avoi d pol lution and fl oodi ng.

2. Better evaluation by a hydrol ogy nodel such as hydracids
usi ng correct assunptions of data to characterize existing
hydr ol ogy.

He said this would denonstrate the realistic relationship
bet ween ground water and surface water to assure that the
proposed plan adequately controls and treats runoff prior to
di scharge into the drai nage channel s.

3. Quantify both ground water and surface water flows in order
to establish reliable data on volunes of stormwater that can be
recharged at this site.

He said data presented by Hydroterra denonstrates that recharge
of the aquifer will not be achieved with the proposed pl an.

He said it has not been denonstrated that the | east damagi ng
route and net hodol ogy have been sel ected and that what's being
proposed is the best practicable alternative avail abl e.

He said is al so has not been denpnstrated that reasonabl e and

acceptabl e inpact mtigation procedures have been incorporated
where necessary and appropriate to mnimze wetland | oss and
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degr adati on.

He said it has not been denonstrated that the overall inpact of
encroaching into the buffer areas is necessary for productive
use of adjoining buildable |and is outwei ghed by the benefits

t her eby deri ved.

He said it has not been denonstrated that there will be no
significant inpact on the aquatic habitat of rare and endangered
speci es.

At the request of the Chair M. Nelson provided his presentation
as he had nentioned during his presentation that there were sone
det ai |l ed questions that he was | eaving out.

Georgi e Hippauf, Browni ng Avenue. Ms. Hippauf said the four or
five professionals here tonight were referred to as proponents.
She said they are i ndeed proponents as they are hired hands.

The opponents are intelligent, concientious, tax-paying voters.
She said she hoped the Board's judgnent will be as carefully

del i berative as has been those of her fellow citizens.

SPEAKI NG | N FAVOR - REBUTTAL

Atty. Gerald Prunier. Atty. Prunier said there was a question
by M. Friou about the 1100 trees. These are in the pond area.
There are probably another 1000+ trees in the buffer areas.

He said soneone nentioned parking limtations. He said there is
no limtation on the parking spaces that can be at this site.
The only thing the Master’s report said is that the plan showed
500 parking spaces.

He said parking lot pollution was tal ked about. They have it
now and it is not treated. There is nore pollution now than
there will be under the proposed pl an.

He said reference has been made to M. MKenna's letter. He

said at the January 18 neeting M. MKenna was asked if he had
read the drainage report from Hayner/Swanson. H's answer was
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“no.” He asked how M. MKenna could nmake his cal cul ations. He
referred the Board to the letters that had been passed around
earlier to the Board, specifically #2 & #3 from Hayner/ Swanson
and Sandborn, Head, & Associates that answer M. MKenna's
guestions concerning flooding dowmmstream He said that there
coul d be sone flooding downstream - not that there would be. He
asked how M. MKenna coul d nake that deci sion when he didn't
even read the drainage reports. He said the proposed plan has
over 40% open space. Not many retail buildings have that around
this area.

He said that there was a question about snow. One of the
requi renents of the Conservation Conm ssion is that they have an
area for the storing of snow This is shown on the plan.

He said autonotive repairs were a concern of the Conservation
Comm ssion. They asked the applicant to go into great detail on
how t hi s woul d be nmanaged and they explained how this aspect of
t he project would be handl ed.

Atty. Prunier said they have tried to nake this site nore
conpliant with the present wetl ands ordi nances. The present
bui | di ng was constructed prior to any wetl ands ordi nance.

M. Jenkins said that there was a question about the nunber of
trips per day.

Atty. Prunier said the answer - 400+ was for the peak hour, not
for the day. He said it’'s probably nore |ike 1200 per day.
Soneone fromthe audience said 3700. There was further talk in
t he audi ence (could not be heard) and then sonebody said 9000
trips per day.

M. Jenkins asked about the use of salt.

Atty. Prunier said it is not allowed in the Watershed Protection
Ar ea.

M. Jenkins asked how the parking |lot would be treated.
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Atty. Prunier said it would have to be done with sand.
SPEAKI NG | N OPPCSI TI ON - REBUTTAL

Paul Johnson. M. Johnson said the current property owner

bought the property having to know the property was severely
constrai ned. Wal -Mart cannot be harned because they don't have a
stake in this property. They don’'t own the property. They also
won't have a stake in the environnental consequences. They
don’'t have any actual tie to the land in the community. He said
M. Gordon is a nice gentlenman, but he won’t be around forever
and what is decided tonight and built here wll be.

He said Wal -Mart doesn’t have a hardship. They would like to
build here and be able to sandwi ch “Target” between their
stores. They can build anywhere and there won't be a “blip” on
their bottomli ne.

He said the site has a current tenant. The owner can dress up
the property and nmake sone inprovenents to nmake it ook nicer if
he wants to. He can develop in the sane footprint and he
doesn’t think there would be a problemw th that.

M. Johnson said in 1982 this Board' s predecessors voted agai nst
retail devel opnent of the site. This was before people knew
about wetl ands and i npervious runoff and the other things that
peopl e are now aware of. There was no Water Supply Protection
District. There didn't have to be because it wasn’t a problem

He said nowthe Cty is at 36% i npervious cover. The Center for
Wat ershed Protection says that a parking lot, particularly a
retail parking lot, is the worst possible use to have in a

wat ershed - to say nothing of on top of running water.

He said the applicant cannot reasonably denonstrate hardship in
this case. On the other hand, the Gty of Nashua and people in
the neeting roommay suffer trenendous hardship if this is
approved, both in terns of their inability to get frompoint A
to point B due to the traffic situation and also in terns of the
protection and safety of the water supply.
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He said the Gty has gone out on a linb with taxpayer noney and
votes to | ook at taking ownership of the water utility on the
basis that the watershed and water supply are a public trust and
need to be protected for all tinme. That commtnent is called

I nto serious question if the Board votes to allow a nassive
redevel opnent .

He said the letter from Don Ware, Penni chuck Water, was based on
Wal - Mart’'s data and Wal -Mart’s data is biased. He said the
Board is hearing primarily one side. Wal-Mart has the noney -
the infinite resources and the infinite tine. He said the
people in opposition had a couple of weeks to |l earn about this
stuff. He said he walked from Townsend West all the way down to
the U S. Post Ofice on Saturday, wal ked the site and took sone
phot ographs. He said if the Board has to err, than he believes
they have to err on the side of the public good and public
safety.

M. Berthiaune said there are many issues. Overall he is not in
favor of the proposal. He thinks traffic will be a big issue.
The fact that they have proposed road inprovenents says that
what they want wll create nore traffic.

M. Anderson said ... unintelligible... He said on the surface
It appears to be an inprovenent over what is there now. He said
he isn’t sure that he would prefer to | ook at

unintelligible...

M. Coffey said the concern he has is reasonabl eness. Wen the
court first | ooked at this they ultimately ruled that sone
retail of the property is a reasonable use. He said what they
are seeing now is that it has gone beyond what is reasonable for
this particular piece of property.

He said the property has inherent limtations to it froman

envi ronnental point of view Then you add the congestion that
exi sts on the street itself and the nunber of trips - 9,000 cars
a day is astronomcal. This goes by reasonabl eness.
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He posed the question: What is the hardship.

M. Rondeau said he al so questions the reasonabl eness of the
proposal. He posed the question of whether the encroachnent
into the wetl ands and the changi ng of the wetlands coul d be
reasonabl y avoi ded.

He said the second issue that is on his mnd is the increased
traffic. He said he travels Anmherst Street quite a bit. He said
there was a statenent that the site currently is under-producing
and the level of service is “F.” He said this is unacceptable
in his view. It is very difficult to get fromone end of
Amherst Street to the other. Even with whatever road

| nprovenents they can do, the traffic is going to be such that

it will be a detrinent to the public benefit.

M's. Douglas said she does not believe the request is in the
public interest either. One is the issue of traffic congestion
and the other is the environnental conponent, which includes
wat er, wetl ands, and the habitat. She said she could not
support this request.

M. Jenkins said in 1982 the court allowed retail use on the
site. At that tine there was no wetl and ordi nance. Since that
time the City does have a wetl ands ordi nance. Because of this
and because of the buffers that go along with that ordinance,
this is not reconstruction - it is new construction and
therefore there is no hardship.

MOTI ON by M. Jenkins to deny the request for a special
exception for working and filling within an other wetland and
wet | and buffer and a prine wetland buffer for redevel opnent at
420 Amherst Street. He said this is primarily a new devel opnent
because the footprint is being renoved and changed. The
wet | ands ordi nance cane into play in 1991, after the
construction of the existing building. The use is listed in the
Tabl e of Uses, Section 16-575. It will create traffic, which is
nore than reasonable for this site. The existing traffic has a
| evel of service “F' and with the new i nprovenents it m ght
bring it up to a “D.” He said the traffic study that was
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presented was conplicated and was not very clear. They had to

present several plans to the City for review and the Cty chose
Option #18, but he felt that the proposed traffic inprovenents

for a short stretch of road isn't sufficient for this proposed

devel opnent. It wll be detrinental to the health and wel fare

of the residents of Nashua.

SECONDED by M. Coffey.
MOTI ON CARRI ED UNANI MOUSLY

MOTI ON by M. Jenkins to deny the variance to allow site

devel opnent within the conservation zone at 420 Amherst Street.
If the size of the building were reduced there would be no
problem The building footprint is too large for the lot and the
requi red parking for a building of this size neans that they
cannot be within the wetland setback. It is not wthin the
spirit and intent of the ordinance.

SECONDED by M. Anderson.

MOTI ON CARRI ED UNANI MOUSLY

MOTI ON by M. Jenkins to deny the use variance to expand a
nonconform ng use to permt a retail establishnent at 420
Amherst Street. This doesn’t have to be a non-conform ng use
vari ance because they could nove the building and make it
conform ng and use woul d be reasonable. No hardship was proven.
SECONDED by M. Coffey.

MOTI ON CARRI ED UNANI MOUSLY

Request for Rehearing

None

M nut es

1/ 25/ 05
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MOTI ON by M. Berthiaune to approve the m nutes of 1/25/05 and
pl ace themon file.

SECONDED by M. Coffey.
MOTI ON CARRI ED UNANI MOUSLY
Regi onal | npact

The Board did not find any itens of regional inpact on the next
agenda.

ADJ OURNMENT

M. Jenkins called the neeting cl osed at 10: 30PM

Susan Dougl as
Cerk

| t
Taped
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